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SETTLEMENT AGREEMENT AND RELEASE 

I. PREAMBLE

1. This Settlement Agreement is made and entered into as of the dates of Execution set forth 
below, by and among (1) Plaintiff Kelsey Hirmer, individually and on behalf of the Settlement 
Class, (2) Settlement Class Members, (3) ESO Solutions, Inc. (“ESO”). 

II. DEFINITIONS 

2. “Action” means the pending action styled Hirmer, individually and on behalf of all others 
similarly situated v. ESO Solutions, Inc., d/b/a eCore Solutions, Inc. in the United States District 
Court for the Northern District of Illinois, Case No. 2022-cv-01018, originally filed in the Circuit 
Court of Cook County, Illinois, Case No. 2022CH00553. 

3. “Agreement” means this Settlement Agreement and Release, inclusive of all exhibits 
hereto. 

4. “Attorneys’ Fees and Litigation Expenses” means the attorneys’ fees and litigation 
expenses to be requested by Class Counsel subject to Court approval in accordance with this 
Agreement to be paid out of the “Settlement Fund.” 

5. “CAFA Notice” refers to the notice requirements imposed by 28 U.S.C. § 1715(b).  

6. “Claimant” means any Settlement Class Member who does not timely opt out of the 
Settlement. 

7. “Class Counsel” means Keith J. Keogh and Gregg M. Barbakoff of Keogh Law, Ltd. 

8. “Class Period” means the period from January 24, 2017 through the date the Preliminary 
Approval Order is entered by the Court. 

9. “Court” means the United States District Court for the Northern District of Illinois. 

10. “Defendant” means ESO. 

11. “Defendant’s Counsel” means Jody Kahn Mason and Andrew D. Welker of Jackson 
Lewis P.C. 

12. “Execution” means the signing of this Agreement by all signatories hereto. 

13. “Final Approval Hearing” means the hearing during which the Court considers the 
Parties’ request to enter the Final Approval Order granting final approval of the Settlement and to 
determine the amount of Attorneys’ Fees and Litigation Expenses awarded to Class Counsel and 
the amount of any Settlement Class Representative Incentive Payment. 

14. “Final Approval Order” means the final judgment and order of dismissal: (a) approving 
the Settlement and dismissing the Action with prejudice and without costs, except as explicitly 
provided for in this Agreement, (b) certifies the Settlement Class for purposes of effectuating the 
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terms of this Agreement, (c) finds that the Agreement is fair, reasonable, and adequate, was entered 
into in good faith and without collusion, and approves and directs the consummation of this 
Agreement, (d) approves the Release provided in Paragraph 76 and orders that, as of the Effective 
Date, the Released Claims will be released as to the Released Parties, and (e) enters final judgment 
with respect to the foregoing. The parties agree to propose the Final Approval Order in 
substantially the same form attached hereto as Exhibit 4. “Final Approval” occurs on the date that 
the Court enters the Final Approval Order. 

15. “Notice” means the direct notice and website notices of proposed class action settlement 
that the Parties will ask the Court to approve in connection with the motion for Preliminary 
Approval of the Settlement, substantially in the form attached hereto as Exhibit 1 and Exhibit 2.  

16. “Notice and Administration Costs” means any and all costs associated with Claims 
administration and administering the Settlement by the Settlement Administrator, including, but 
not limited to, mailing costs, printing costs, taxes and tax-related expenses incurred by or in 
connection with handling the Settlement Fund, all costs of providing notice to the Settlement Class, 
costs for creating and mailing the Notice, Website Notice, and any different or additional notice 
that might be ordered by the Court and any other costs associated with administering the 
Settlement.  The Notice and Administration Costs shall be paid entirely from the Settlement Fund.   

17. “Notice Deadline” means the date the Court sets for Notice to be provided to the Settlement 
Class in accordance with the Agreement.  The Parties agree to propose that the Notice Deadline 
will be 14 days following the receipt of the Class List by the Settlement Administrator, unless 
extended by the Court.   

18. “Opt-Out/Objection Deadline” means the date by which a written objection to this 
Settlement Agreement or Opt-Out Request submitted by a Settlement Class Member must be 
postmarked and/or filed with the Court, which shall be designated as sixty (60) days after the 
Notice is mailed to the Settlement Class.  The Opt-Out/Objection Deadline shall be clearly set 
forth in the Preliminary Approval Order as well as in the Notice.

19. “Opt-Out Request” means a request by a Settlement Class Member to exclude himself or 
herself from the Settlement Class using the procedures set forth in this Agreement.  

20. “Opt-Out/Objection Period” means the period that begins the day after the date on which 
the Notice is mailed to Settlement Class Members by the Settlement Administrator, and ends sixty 
(60) days after mailing of the Notices to Settlement Class Members, or such other date as the Court 
determines. The deadline for the Opt-Out Period and Objection Period will be specified in the 
Notice and the exact date in the Notice will control.  

21. “Parties” means Kelsey Hirmer and ESO. 

22. “Plaintiff” means Kelsey Hirmer. 

23. “Preliminary Approval Order” means the order certifying the Settlement Class for 
settlement purposes only, preliminarily approving the Settlement, and directing the Notice to the 
Settlement Class, which the Parties agreed to propose in the form attached as Exhibit 3.  
“Preliminary Approval” occurs on the date the Court enters the Preliminary Approval Order. 
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24. “Release” means the release contained in this Agreement. 

25. “Released Claims” means all claims to be released as set forth in the Release.  

26. “Released Parties” shall refer, jointly and severally, and individually and collectively to, 
ESO and all and/or each of its past, present, or future, direct or indirect, current and former parents, 
successors, assigns, affiliates, wholly-owned subsidiaries, present or former heirs, executors, 
estates, administrators, predecessors, successors, assigns, parents, subsidiaries, holding 
companies, licensors, investors, divisions, associates, employers, employees, agents, 
representatives, consultants, independent contractors, directors, managing directors, officers, 
partners, principals, members, attorneys, accountants, fiduciaries, financial and other advisors, 
investment bankers, insurers, reinsurers, employee benefit plans, underwriters, shareholders, 
lenders, auditors, investment advisors, and any and all present and former companies, firms, trusts, 
corporations, officers, directors, vendors and contractors used by Defendant in connection with 
ePro BioClock. Released Parties also include ESO’s vendor Microsoft, but only as to Released 
Claims, not any other claims by Plaintiff and Settlement Class Members. Released Parties 
expressly excludes any of ESO’s customers that used the ePro BioClock in the State of Illinois, 
including but not limited to Elite Medical Transportation, LLC (“Elite”).  

27. “Releasing Settlement Class Members” means Plaintiff and all Settlement Class Members, 
other than those who submit timely and proper Out-Out Requests, and each of their respective 
executors, representatives, heirs, spouse, partners, predecessors, assigns, beneficiaries, successors, 
bankruptcy trustees, agents, attorneys, and all those who claim through them or on their behalf.   

28. “Settlement” means the compromise and settlement of the Action as contemplated by this 
Agreement.  

29. “Settlement Administrator” means KCC Class Action Services LLC (“KCC”) subject to 
approval by the Court.  The Settlement Administrator shall be responsible for the establishment of 
an escrow account for the Settlement Fund, providing notice to the Settlement Class Members, 
verifying addresses, skip tracing as necessary, communicating with Settlement Class Members, 
disbursing Settlement Award payments, tax reporting and other administrative activities 
contemplated in connection with the Settlement. The Settlement Administrator’s costs shall be 
paid from the Settlement Fund. The Parties agree to cooperate in the Settlement administration 
process and to make all reasonable efforts to control and minimize the costs and expenses incurred 
in the administration of the Settlement. 

30. “Settlement Award” means a payment that may be available to eligible Settlement Class 
Members who do not timely and properly opt-out of the Settlement pursuant to the process outlined 
below.  

31. “Settlement Class” means the individuals defined and identified as follows: 

All individuals who scanned their finger in connection with their use of an ePro 
BioClock in Illinois and whose finger-scan data was hosted on a server owned or 
leased by ESO from January 24, 2017 to the date the Court enters the Preliminary 
Approval Order. The Settlement Class does not encompass individuals who may 
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have used an ePro BioClock in Illinois, but did not have their finger-scan data 
hosted on a server owned or leased by ESO. 

The following are excluded from the Settlement Class: (1) the district and 
magistrate judges presiding over this case; (2) the judges of the Seventh Circuit; (3) 
the immediate families of the preceding person(s); (4) any Released Party; and (5) 
any Settlement Class Member who timely opts out of this Action. 

Prior to the Parties’ mediation, Defendant provided a good-faith estimate that the 
class size was approximately 7,812 people.  However, the Parties acknowledge and 
agree that this number was an estimate and that the final number of Class Members 
could be higher or lower and will depend upon information to be provided by 
Defendant’s customers via the process described in this Agreement.    The Parties 
further acknowledge and agree that should the final number of Settlement Class 
Members be higher or lower, that will not provide grounds for either Party to void 
the Agreement so long as the final number is not materially different than 7,812, 
e.g., the final class number is 12,000 or 50,000 instead of 7,812, which neither Party 
contemplates. 

32. “Settlement Class Member(s)” means the Settlement Class Representative and all 
members of the Settlement Class.  

33. “Settlement Class Representative” means Kelsey Hirmer, who is the named Plaintiff in 
the Action, and who is also the person Class Counsel shall request to be appointed by the Court as 
Class Representative for purposes of the Settlement Class.  Plaintiff is also a member of the 
Settlement Class. 

34. “Settlement Class Representative Incentive Payment” means the additional amount 
Plaintiff may request the Court she be paid as Class Representative under Paragraph 57 of this 
Agreement.   

35. “Settlement Effective Date” means the business day after the last of the following 
occurrences:  

A.  Expiration of the date to appeal entry of the Final Approval Order with no appeal or 
other judicial review having been taken or sought; or 

B.  If an appeal or other judicial review has been taken or sought on this Action, the latest 
of: (i) the date the Final Approval Order is finally affirmed by an appellate court with no 
possibility of subsequent appeal or other judicial review; or (ii) the date the appeal(s) or 
other judicial review therefrom are finally dismissed with no possibility of subsequent 
appeal or other judicial review; or (iii) if remanded to the District Court or to a lower 
appellate court following an appeal or other review, the date the Final Approval Order is 
entered by the District Court after remand and the time to appeal or seek other judicial 
review of the entry of that Final Approval Order has expired with no further appeal or other 
judicial review having been taken or sought. If further appeal is sought after a remand, the 
time periods in this Sub-Section shall apply. 
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36. “Settlement Costs” means all costs incurred by Plaintiff, Class Counsel, and the Settlement 
Administrator in connection with the Action, including: (i) the Attorneys’ Fees and Litigation 
Expenses approved by the Court; (ii) any Settlement Class Representative Incentive Payment 
approved by the Court; (iii) Notice and Administration Costs, including any costs associated with 
the creation and maintenance of a Settlement Website; and (iv) the fees, expenses, and all other 
costs of the Settlement Administrator, including, but not limited to, any costs related to providing 
notice, communicating with Settlement Class Members, and disbursing payments to Settlement 
Class Members.  The Settlement Costs shall be deducted from each Settlement Class Member’s 
cash payment amount on a pro rata basis and shall be paid exclusively from the Settlement Fund.    

37. “Settlement Fund” means the $4,101,300 to be provided by Defendant pursuant to this 
Agreement, for purposes of paying Approved Claims and Settlement Costs, as the foregoing are 
defined herein. Defendant shall have no obligation to pay any fees or costs, or any other amount 
in connection with this settlement that exceed the amount of the Settlement Fund. 

38. “Settlement Website” means the website created and managed by the Settlement 
Administrator which will provide Settlement Class Members with access to the Notice, the online 
Claim Form, and other information regarding the Settlement. The Parties agree that the following 
URL will be used: esoBIPAsettlement.com. Any costs associated with the creation of a Settlement 
Website shall be taken exclusively from the Settlement Fund.  

39. “Website Notice” means the long form notice provided pursuant to this Agreement, 
substantially in the form attached hereto as Exhibit 2.  The Website Notice will be posted on the 
“Settlement Website.” 

Capitalized terms used in this Agreement but not defined above shall have the meaning 
ascribed to them in this Agreement, including the attached exhibits. 

III. RECITALS 

40. On January 24, 2022, Plaintiff filed the Action in the Circuit Court of Cook County, 
Illinois, on behalf of herself and on behalf of the putative class alleging that Defendant violated 
the Illinois Biometric Information Privacy Act, 740 ILCS 14/1 et seq.  On February 25, 2022, 
Defendant removed the Action to the United States District Court for the Northern District of 
Illinois.  

41. On July 13, 2022, the District Court granted Defendant’s motion to stay this case pending 
the outcome of a separate state court action brought by Plaintiff against her employer, Elite 
Medical Transportation, LLC, styled Hirmer v. Elite Medical Transportation, LLC, Case No. 
2020-CH-04069, which is currently pending in the Circuit Court of Cook County, Illinois (the 
“Elite Action”). 

42. After the exchange of informal discovery, the Parties participated in private, all-day 
mediation with the Honorable James F. Holderman of JAMS on July 18, 2023. 

43. Following mediation, the Parties were able to reach a settlement in principle and agreed to 
resolve all matters pertaining to, arising from, or associated with the Action, and as set forth herein, 
all claims Plaintiff and members of the Settlement Class she seeks to represent for purposes of the 
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Settlement have or may have had against Defendant or any of the Released Parties defined herein 
through the date of Preliminary Approval of the Action.   

44. Each of the Parties has entered into this Settlement Agreement with the intention to avoid 
further disputes and litigation in the Action.  There has been no determination as to the merits of 
the claims or defenses asserted by Plaintiff or Defendant, or with respect to class certification. 

45. Plaintiff and Class Counsel believe this Action is meritorious. Class Counsel thoroughly 
investigated the case and diligently pursued Plaintiff’s and the Settlement Class Members’ claims 
against Defendant, including, but not limited to: (i) exchanging informal discovery; (ii) briefing 
the motion to stay; (iii) obtaining and analyzing relevant documents and class data; (iv) 
and  researching the applicable law and the potential defenses. Based on their full, independent 
investigation and evaluation, Class Counsel are of the opinion that the Settlement is fair, 
reasonable, adequate, and in the best interest of the Settlement Class Members in light of all known 
facts and circumstances, including the risk of significant delay, the defenses raised by Defendant, 
class certification risk, summary judgment risk, the risk associated with potential changes in the 
applicable law, trial risk and appellate risk.  

46. Defendant denies any liability or wrongdoing of any kind associated with the claims 
alleged or that may be alleged in the future, and asserts its actions comply with all applicable 
provisions of federal and state law, that in any event it is not liable for any of the claims asserted. 
Defendant also continues to assert the Action fails to meet the prerequisites necessary for class 
action treatment under applicable law but, despite this belief, it will not oppose certification of the 
Settlement Class contemplated by this Agreement solely for purposes of effectuating this 
Settlement. In the event this Settlement is not finally approved, nothing contained herein shall be 
construed as a waiver by Defendant of its contention that class certification is not appropriate or 
is contrary to law in the Action or any other case or proceeding.   

47. The Parties  have agreed to settle the Action on the terms and conditions set forth herein in 
recognition that the outcome of the Action is uncertain and that achieving a final result through 
litigation would require substantial additional risk, discovery, time, and expense.  Considering the 
risks and uncertainties of continued litigation and all factors bearing on the merits of settlement, 
the Parties are satisfied that the terms and conditions of this Settlement Agreement are fair, 
reasonable, adequate, and in their best respective interests. 

48. Neither the fact of Settlement, nor the Settlement Agreement, nor any other Settlement 
documents nor any other matter pertaining to the Settlement contemplated herein shall be offered, 
used or received in any other case or proceeding for any purpose, whether as an argument, 
admission, concession, evidence or otherwise, including, but not limited to, the validity of any 
claim or defense asserted in the Action or any matter being settled and finally resolved in this 
Settlement Agreement, the truth of any fact alleged by any Party, or the appropriateness of class 
certification, and/or as evidence of any admission by Defendant of any liability with respect to any 
claim for damages or other relief, or of any admission by Plaintiff that they would not have 
prevailed on liability on any of their claims. Further, neither this Settlement Agreement nor any 
settlement negotiation or discussion thereof is or may be deemed as an admission of or evidence 
that Defendant or any Released Party collected, captured, received, possessed, or otherwise 
obtained or disclosed biometric identifiers or biometric information under the BIPA or any similar 
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federal, state, or local law.  Any stipulation or admission by Defendant or Plaintiff contained in 
any document pertaining to the Settlement is made for settlement purposes only. 

49. The Parties contemplate that entry of the Final Approval Order shall dismiss with prejudice 
Plaintiff’s and the Settlement Class Members’ claims against Defendant and the Released Parties, 
with the sole exception of claims of Settlement Class Members who timely and properly exclude 
themselves from the Settlement, if any, in accordance with the Opt-Out Process described in 
Section VIII of this Agreement. Defendant shall retain any and all defenses to such excluded 
claims. The Parties agree to cooperate in good faith and take all steps reasonable and appropriate 
to obtain preliminary and final approval of this Settlement, and to effectuate its terms. 

50. In consideration of the covenants, agreements, and releases set forth herein, and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
it is agreed by and amount the undersigned that the Action be settled and compromised, and that 
the Releasing Settlement Class Members (defined above) release the Defendant and the other 
Released Parties of the Released Claims (defined above), without costs as to Defendant, Released 
Parties, Plaintiff, Class Counsel, or the Releasing Settlement Class Members except as explicitly 
provided for in this Agreement, subject to the approval of the Court, on the terms and conditions 
set forth herein. 

51. Each of these Recitals is incorporated into this Agreement as if fully set forth herein. 

IV. CERTIFICATION OF THE SETTLEMENT CLASS 

52. The Settlement contemplates Plaintiff will move for an order granting certification of the 
Settlement Class in order to effectuate the Parties’ Settlement. The Parties agree certification of 
the Settlement Class is conditional and for settlement purposes only.  This Settlement further 
contemplates, and all counsel, Parties, and Released Parties agree that none of the Released Parties 
are admitting that class certification is appropriate, or that any violation of any state, federal or 
local statute or common law occurred, or that any damages were suffered by Plaintiff or any 
putative class member.  The Released Parties retain their rights to object to certification of this 
Action, or any other class action, should the Settlement ultimately not receive final approval.     

53. If the Court does not grant final approval of the Settlement, or if final approval is granted 
but ultimately reversed on appeal, or if the Settlement Effective Date does not occur, the 
certification of the Settlement Class for settlement purposes shall be deemed null and void, and 
each Party, and Released Party, shall retain all of their respective rights as they existed prior to 
Execution of this Agreement, and neither this Settlement Agreement, nor any of its accompanying 
exhibits or any orders entered by the Court in connection with this Settlement Agreement, may be 
admissible or used for any purpose in this Action, or any other action against any of the Released 
Parties. Certification of the Settlement Class for settlement purposes is in no way an admission by 
the Released Parties that class certification is proper.     

V. TERMS OF SETTLEMENT 

54. Settlement Fund.  Subject to the other terms and conditions of this Agreement, and subject 
to Court approval, within thirty (30) days after the Settlement Effective Date and receipt by 
Defendant’s Counsel of Settlement Administrator instructions and necessary Form W-9s from the 
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Settlement Administrator, Defendant agrees to pay the Settlement Fund to the Settlement 
Administrator to make Settlement Award payments to Settlement Class Members and Settlement 
Costs, as described in this Agreement, to settle the Action with the Plaintiff Kelsey Hirmer and the 
other Settlement Class Members pursuant to this Agreement. Provided that Final Approval of this 
Agreement is granted by the Court without material change, material amendment, or material 
modification, the Settlement Fund will be used to pay Settlement Awards to Settlement Class 
Members and Settlement Costs, as described in this Agreement. Settlement Class Members will 
be eligible for a cash payment, the amount of which depends upon the number of Settlement Class 
Members and Settlement Costs. The amounts paid after Preliminary Approval for Notice and 
Administration Costs will be credited against the Settlement Fund such that the Settlement Funds 
represent the total extent of Defendants’ and the Released Parties’ monetary obligations under the 
Settlement. In no event will Defendant’s and the other Released Parties’ payment obligations 
exceed the total amount of the Settlement Fund. The Settlement contemplates the Settlement Fund 
shall be used to pay Settlement Awards to Settlement Class Members and all Settlement Costs. 
The Settlement Fund will be used to satisfy all claims of Plaintiff and the Settlement Class 
Members in exchange for the comprehensive release and the covenants set forth in this Agreement, 
including, without limitation, a full, fair, and complete release of all Released Parties from 
Released Claims, and dismissal of the Action with prejudice. 

55. Notice and Administration Costs.  Notice and Administration Costs shall be paid from the 
Settlement Fund, and from no other source. The Parties shall be jointly responsible for supervising 
the Settlement Administrator.   

56. Attorneys’ Fees and Litigation Expenses.  Attorneys’ Fees and Litigation Expenses 
approved by the Court shall be paid from the Settlement Fund, and from no other source. Class 
Counsel shall apply to the Court for an award of reasonable Attorneys’ Fees and Litigation 
Expenses. The Settlement Administrator shall pay to Class Counsel the amount of the Attorneys’ 
Fees and Litigation Expenses awarded by the Court, as directed by Class Counsel. Prior to the 
payment of approved Attorneys’ Fees and Litigation Expenses, Class Counsel shall provide the 
Settlement Administrator with a duly completed Form W-9. The award of attorney fees and 
litigation expenses shall be reported by the Settlement Administrator on the applicable IRS Form 
1099 as required by the Internal Revenue Code and shall be made without withholding.  In the 
event the Court does not approve the award of Attorneys’ Fees and Litigation Expenses requested 
by Class Counsel, or the Court awards Attorneys’ Fees and Litigation Expenses in an amount less 
than that requested by Class Counsel, such decision shall not affect the validity and enforceability 
of the Settlement. Plaintiff and Class Counsel retain their right to appeal any decision by the Court 
regarding the award of Attorneys’ Fees and Litigation Expenses.  However, any award made by 
the Court with respect to Class Counsel’s attorneys’ fees or expenses, or any proceedings incident 
thereto, including any appeal thereof, shall not operate to terminate or cancel this Agreement or 
deemed material thereto.   

57. Settlement Class Representative Incentive Payment.  Any Settlement Class 
Representative Incentive Payment shall be paid from the Settlement Fund, and from no other 
source. Plaintiff may apply to the Court for a Settlement Class Representative Incentive Payment 
for the Settlement Class Representative (in addition to any pro rata distribution he may receive 
under this Agreement). The Settlement Administrator shall pay Plaintiff, c/o Class Counsel, the 
amount of incentive payment awarded by the Court. The denial by the Court of any such 
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application shall not affect the validity and enforceability of the Settlement. Plaintiff retains his 
right to appeal any decision by the Court regarding the application. However, any award made by 
the Court with respect to the Class Representative Incentive Payment, or any proceedings incident 
thereto, including any appeal thereof, shall not operate to terminate or cancel this Agreement or 
deemed material thereto.   

58. Settlement Award to Settlement Class Members.  The Settlement Administrator will 
manage the notice process in cooperation with Class Counsel and Defendant’s Counsel, and in 
accordance with this Agreement. All Settlement Class Members who do not timely or properly opt 
out of the Settlement consistent with the process outlined in this Agreement shall be paid by check 
or electronic payment a pro rata share of the Settlement Fund after Settlement Costs are deducted.  

VI. NOTICE TO THE CLASS 

59. Within fourteen (14) days of the Court’s entry of the Preliminary Approval Order, 
Defendant shall produce the names and addresses of the Settlement Class Members it has in its 
possession to the Settlement Administrator.  For information regarding Settlement Class Members 
not within Defendant’s possession, within fourteen (14) days after execution of this Agreement by 
all Parties, Defendant shall request the information directly from its customer.  If the customer 
does not provide the information to Defendant within thirty (30) days following a request to do so 
or a different date reasonably agreed to by the Parties, the name of the customer shall be provided 
to Class Counsel so that the information can be subpoenaed.  The information requested in the 
subpoena shall be provided by the customer directly to the Settlement Administrator.  ESO shall 
forward a list of the approximately 7,812 potential class members Defendant identified in good 
faith as potential members of the Settlement Class to the Settlement Administrator to allow it to 
compare against data provided by the customers to confirm that the individuals are members of 
the Settlement Class (i.e., that they fall within the definition of Settlement Class Members) and 
finalize the class list.  The class list shall include the first and last name and last known address 
and e-mail for each Settlement Class Member to the extent Defendant or its customer(s) are able 
to obtain such information.  The class list is being provided to the Settlement Administrator for 
the purpose of giving notice to the Settlement Class Members and will be kept confidential by the 
Settlement Administrator. Neither Plaintiff nor Class Counsel shall receive a copy of the class list, 
nor shall they seek copies of the class list from the Settlement Administrator.  However, if an 
individual contacts Class Counsel to inquire as to whether s/he is on the Class List or the status of 
his/her check, Class Counsel will be able to verify if a particular person is on the Class List and 
confirm with the Settlement Administrator whether the address provided by the individual to Class 
Counsel is as the address contained in the Class List.  Plaintiff will not move for preliminary 
approval of the settlement until all available class information has been provided by Defendant’s 
customers and verified by ESO. 

60. The Settlement Administrator shall implement the notice program, as set forth in this 
Section and directed by the Court. The Settlement Administrator shall, by the Notice Deadline, 
provide: 

A.  Notice. The Class Administrator shall provide direct Notice via U.S. First Class Mail 
to each Settlement Class Member within twenty one (21) days after the following entry of 
the Preliminary Approval Order.  Notice shall be by way of a postcard and shall contain a 
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class member ID and shall direct recipients to the Settlement Website, and shall be 
substantially in the form attached hereto as Exhibit 1 or as otherwise approved by the Court.  
The text of the Notice shall be mutually agreed upon by the Parties.  Prior to mailing the 
Notice, the Settlement Administrator shall search for updated addresses via the USPS 
national change of address database. The Settlement Administrator shall re-mail once any 
Notice returned as undeliverable and for which an alternative address can be located, and 
undertake reasonable means to locate alternative addresses for returned notices.    

B.  Website Notice.  The Settlement Administrator will establish and maintain a Settlement 
Website dedicated to the Settlement, on which will be posted the Website Notice. This 
document shall be available on the Settlement Website as soon as reasonably possible 
following entry of the Preliminary Approval Order and remain until after the stale date of 
the Settlement Awards to Settlement Class Members (180 days after issuance of the 
Settlement Award payment). The settlement Administrator shall secure the URL 
esoBIPAsettlement.com for the Settlement Website, or, if unavailable, shall secure another 
URL mutually agreed upon by the Parties or determined by the Court. 

VII. CAFA NOTICE 

61. Pursuant to 28 U.S.C. §1715(b), Defendant shall provide CAFA Notice to the 
appropriate governmental authorities no later than the end of the ten (10) day period provided by 
CAFA. Unless otherwise ordered, this Settlement shall be deemed “filed” pursuant to 28 U.S.C. 
§1715(b) upon entry of the Preliminary Approval Order.  The Parties understand and agree that a 
motion for preliminary approval will not be filed until Defendant’s customers have provided all 
available complete class information sufficient for Defendant to determine where and to whom 
CAFA Notice must be provided.   

VIII. OPT-OUT PROCESS 

62. A Settlement Class Member who wishes to exclude themselves from this Settlement shall 
submit a written Opt-Out Request to the Settlement Administrator at the address designated in the 
Notice.  In order to be valid, the Opt-Out Request must be postmarked no later than the Opt-
Out/Objection Deadline. Opt-Out Requests must: (i) be timely submitted by the Opt-Out/Objection 
Deadline; (ii) be signed by the person in the Settlement Class who is requesting to be excluded 
from the Settlement Class; (iii) include the name and address of the person in the Settlement Class 
requesting exclusion; and (iv) include a statement or words to the effect of the following: “I request 
to be excluded from the settlement in the Hirmer v. ESO action, and understand that by doing so I 
will not be entitled to receive any of the benefits from the settlement.” No person in the Settlement 
Class, or any person acting on behalf of or in concert or participation with that person in the 
Settlement Class, may exclude any other person in the Settlement Class from the Settlement Class.  

63. An Opt-Out Request that is set to an address other than that designated in the Notice or that 
is not postmarked within the time specified shall be invalid and the person serving such a request 
shall be considered a member of the Settlement Class and shall be bound as a Settlement Class 
Member by the Agreement, if approved. 
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64. If the Settlement Agreement is finally approved by the Court, all Settlement Class 
Members who have not validly excluded themselves by the Claim Filing/Objection Deadline will 
be bound by the Settlement Agreement and the relief provided by the Settlement Agreement will 
be their sole and exclusive remedy for the Released Claims.  

65. Any member of the Settlement Class who elects to be excluded from the settlement shall 
not: (i) be bound by the Settlement, (ii) be entitled to relief under this Settlement Agreement, (iii) 
gain any rights by virtue of this Settlement Agreement, or (iv) be entitled to object to any aspect 
of this Settlement Agreement.  A member of the Settlement Class who requests to be excluded 
from the Settlement cannot also object to the Settlement Agreement.  Class Counsel agrees not to 
solicit any individuals opting to be excluded from the Settlement.  The Opt-Out Request must be 
personally signed by the person requesting exclusion.  So-called “mass” or “class” exclusion 
requests shall not be allowed.   

66. The Settlement Administrator shall maintain a list of persons who have submitted Opt-Out 
Requests and shall provide such list to the Parties upon written request. 

IX. OBJECTION PROCESS 

67. A Settlement Class Member who wishes to object to any matter concerning the Settlement 
must notify the Court and the Parties’ counsel of his or her objection, in writing, on or before the 
Opt-Out/Objection Deadline, or other deadline set by the Court. All objections must be postmarked 
or otherwise received by the Opt-Out/Objection Deadline.   

68. To state a valid objection to the Settlement, an objecting Settlement Class Member must 
personally sign the objection and provide the following information with it:  (i) full name, current 
address, email address, and current telephone number; (ii) the case name and number of this 
Action, (iii) documentation sufficient to establish membership in the Settlement Class; (iv) a 
statement of reasons for the objection, including the factual and legal grounds for the objector’s 
position; (v) copies of any other documents the objecting Settlement Class Member wishes to 
submit in support of his/her position, (vi) the identification of any other objections s/he has filed, 
or has had filed on his/her behalf, in any other class action cases in the last five years, and (vii) the 
objector’s signature.  If represented by counsel, the objecting Settlement Class Member must also 
provide the name, email address, and telephone number of his/her counsel.   

69. Subject to approval of the Court, an objecting Settlement Class Member may, but does not 
need to, appear in person or by counsel at the Final Approval Hearing. To do so, the objecting 
Settlement Class Member must file with the Court, and serve on all counsel designated in the 
Notice, a notice of intention to appear by the Opt-Out/Objection Deadline, or other deadline set by 
the Court. The notice of intention to appear must include copies of any papers, exhibits, or other 
evidence that the objecting Settlement Class Member (or his/her counsel) will present to the Court 
in connection with the Final Approval Hearing. Unless otherwise ordered by the Court, any 
Settlement Class Member who does not timely provide a notice of intention to appear in 
conformance with the requirements set out in the Notice and Website Notice, and who has not 
timely filed an objection in accordance with the requirements set out in the Notice and Website 
Notice, will be deemed to have waived any objection to the Settlement and can be barred from 
presenting any views at the Final Approval Hearing. 
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70. Settlement Class Members cannot both object to and opt-out of this Settlement Agreement.  
The Settlement Administrator shall attempt to contact any Settlement Class Member who submits 
both an objection and an opt-out request at least once by telephone or U.S. Mail to give the 
Settlement Class Member an opportunity to clarify whether they choose to opt-out or proceed with 
their objection.  The Settlement Class Member shall have until seven (7) days after the Opt-
Out/Objection Deadline to inform the Settlement Administrator regarding their final choice.  Any 
Settlement Class Member who attempts to both object to and opt-out of the Settlement Agreement 
and fails to clarify their final choice, or if the Settlement Administrator is unable to contact such 
Settlement Class Member after reasonable effort as set forth in this paragraph, will be deemed to 
have opted out and will forfeit the right to object to this Settlement Agreement or any of its terms.   

X. NO SOLICITATION OF SETTLEMENT OBJECTIONS OR EXCLUSIONS 

71. At no time shall either Party or their counsel seek to solicit or otherwise encourage 
Settlement Class Members to submit written objections to the Settlement or requests for exclusion 
from the Settlement Class, or appeal from the Court’s Final Approval Order (if applicable) or entry 
of a final judgment. 

XI. DISTRIBUTION PROCESS 

72. The timing of Defendant’s payment of the Settlement Fund is: 

A. Within seven (7) days after the Court enters the Preliminary Approval Order, the 
Settlement Administrator shall provide Defendant with an estimate of the anticipated 
Notice and Administrative Costs.  

B.  Within 30 (thirty) days after the Settlement Effective Date and receipt of 
Settlement Administrator instructions and the applicable Form W-9s from the Settlement 
Administrator, Defendant or its insurer shall deposit the Settlement Fund into a qualified 
settlement account established by the Settlement Administrator. The Settlement Fund shall 
be maintained by the Settlement Administrator as a Qualified Settlement Fund pursuant to 
Section 1.468B-1, et seq., of the Treasury Regulations promulgated under Section 468B of 
the Internal Revenue Code of 1986, as amended, and shall be deposited in an FDIC insured 
account created and controlled by the Settlement Administrator.  Class Counsel shall 
instruct the Settlement Administrator as to whom the Attorneys’ Fees and Litigation 
Expenses and any Settlement Class Representative Incentive Payment should be 
distributed. Defendant shall not, under any circumstances or for any reason, be obligated 
to pay any amounts in addition to the Settlement Fund in connection with the Settlement. 

73. Settlement Award Payments.  Settlement Awards shall be paid by check. Within fourteen 
(14) days after the Settlement Administrator receives the Settlement Fund, as described above, the 
Settlement Administrator shall send the Settlement Award Payments to each eligible Claimant. 
The Settlement Administrator shall undertake reasonable means to locate current addresses for all 
returned checks. Checks will be valid for one hundred and eighty (180) days from the date on the 
check. Any checks disbursed to Settlement Class Members from the Settlement Fund that are 
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uncashed for any reason within one hundred and eighty (180) days after their date of issuance will 
be paid to a mutually agreeable cy pres recipient, subject to Court approval. 

74. Subsequent Distribution.  If, after the expiration date of the checks distributed set forth 
herein, there remains money in the Settlement Fund sufficient to pay at least $5.00 to each 
Settlement Class Member who cashed their initial Settlement Award check or accepted their initial 
Settlement Award deposit, that remaining money will be distributed on a pro rata basis to those 
Settlement Class Members who cashed their initial Settlement Award checks or accepted their 
initial Settlement Award payments (the “Subsequent Distribution”). The Subsequent Distribution 
shall be made within thirty (30) days after the expiration date of the checks distributed, and shall 
be paid in the same manner as the original Settlement Award. Checks issued pursuant to the 
Subsequent Distribution will be valid for sixty (60) days from the date on the check. If there is not 
enough money to pay at least $5.00 to each Settlement Class Member who cashed their initial 
Settlement Award check or accepted their initial Settlement Award deposit, or if any checks or 
deposits from the subsequent distribution remain uncashed after the stale date, those funds shall 
be distributed to a mutually agreeable cy pres recipient, subject to court approval and if the parties 
cannot agree, they will inform the court at preliminary approval of their choices and if the cy pres 
recipient is not resolved at preliminary approval, the notices shall be modified to set out both 
Parties’ preference.     

75. Tax Treatment of Settlement Awards. Settlement Award Payments, Subsequent 
Distributions, and Settlement Class Representative Incentive Payments shall be classified as non-
wage income, and the Settlement Administrator will report the payments on a 1099 form to the 
extent required by law. If required by IRS regulations, the Settlement Administrator shall issue to 
each participating Settlement Class Member and the Settlement Class Representative an IRS Form 
1099. Other than the reporting requirements herein, Settlement Class Members and the Settlement 
Class Representative shall be solely responsible for the reporting and payment of their share of 
any federal, state and/or local income or other taxes on payments received pursuant to this 
Settlement Agreement.  Defendant shall have no responsibility as to taxes, interest, penalties or 
other amounts due with respect to any payments or awards made by the Settlement Administrator 
from the Settlement Fund or received by Settlement Class Members, Settlement Class 
Representative and/or Class Counsel.  It is understood and agreed that Defendant takes no position 
and offers no advice regarding how any Settlement Class Member, the Settlement Class 
Representative, or Class Counsel choose to treat any payment made pursuant to this Agreement 
for tax or any other purpose. 

XII. RELEASE 

76. Subject to the Court’s final approval of the Settlement, and for good and valuable 
consideration set forth herein, the receipt and sufficiency of which is hereby acknowledged, all 
Settlement Class Members who do not timely and properly opt out of the Settlement Agreement, 
and all their respective heirs, assigns, executors, administrators, and agents, past or present, fully 
and without limitation release and discharge each and every Released Party from any and all 
claims, rights, demands, liabilities, lawsuits and/or causes of action of every nature and 
description, whether known or unknown, filed or unfiled, asserted or as of yet unasserted, existing 
or contingent, whether legal, statutory, equitable, or of any other type or form, whether under 
federal, state, or local law, and whether brought in an individual, representative, or any other 
capacity, of every nature and description whatsoever, including, but not limited to, claims that 
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were or could have been brought in the Lawsuit or any other actions filed (or to be filed) by Plaintiff 
and Settlement Class Members against the Released Parties relating in any way to or connected 
with the alleged capture, collection, storage, possession, transmission, conversion, purchase, 
obtaining, sale, lease, profit from, disclosure, re-disclosure, dissemination, transmittal, conversion 
and/or other use of alleged biometric identifiers and/or biometric information through the latter of: 
(1) the date of Final Approval of Settlement or, (2) with respect to any Settlement Class Members 
for whom data stored on servers owned or leased by ESO is retained at the express request of Class 
Counsel during the pendency of the Elite Action, the date that such data is permanently deleted 
and destroyed pursuant to the process outlined in Paragraph 93, including, but not limited to, claims 
under the Illinois Biometric Information Privacy Act, 740 ILCS 14/1 et seq.  This Release includes, 
without limitation, statutory, constitutional, contractual, and/or common law claims for damages, 
unpaid costs, penalties, liquidated damages, punitive or exemplary damages, interest, attorneys’ 
fees, litigation costs, interest, restitution, or equitable relief to the extent permitted by applicable 
law for all periods up to and including the date of Final Approval (the “Released Claims”).  This 
release expressly excludes any claims against ESO’s customers that used the ePro BioClock in the 
State of Illinois, including but not limited to Elite.  

In addition to the class release set forth above, Plaintiff will not file a suit of any kind, or 
participate voluntarily in any suit brought by any other party against any of the Released Parties, 
in any court of law in any jurisdiction related to a Released Claim. Further, Plaintiff knowingly 
and voluntarily fully, finally, and forever, releases, relinquishes and discharges of and from any 
and all claims including all actual, potential, filed, unfiled, known or unknown, asserted or 
unasserted, fixed or contingent, claimed or unclaimed, suspected or unsuspected, claims, demands, 
liabilities, rights, causes of action, contracts or agreements, extra-contractual claims, damages, 
punitive, exemplary or multiplied damages, expenses, costs, attorneys’ fees and/or obligations of 
any kind whether in law, in equity, or in another type or form, accrued or unaccrued, direct, 
individual or representative, of every nature and description whatsoever, including but not limited 
to all claims which were made or which could have been made by Plaintiff in this Action or in any 
other action filed (or to be filed) by Plaintiff against any of the Released Parties relating in any 
way to or connected with the alleged capture, collection, storage, possession, transmission, 
conversion, purchase, receipt through trade, obtaining, sale, lease, profiting from, disclosure, 
redisclosure, dissemination, transmittal, conversion and/or other use of alleged or actual biometric 
identifiers and/or biometric information, as those terms are defined under BIPA.  This release 
expressly excludes any claims against ESO’s customers that used the ePro BioClock in the State 
of Illinois, including but not limited to Elite. 

Plaintiff affirms that she has not filed, has not caused to be filed, and is not presently a 
party to any claim against Defendant, or any other Plaintiff Released Party with the exception of 
the claims asserted in the Action.     

77. All Releasing Settlement Class Members are bound by the foregoing release regardless of 
Notice being successful and whether or not Settlement Award Payments are timely cashed. The 
only Settlement Class Members not subject to the foregoing release are those who timely and 
validly exclude themselves from the Settlement pursuant to the process described in this Settlement 
Agreement.  



15 

78. Each Releasing Settlement Class Member waives any and all defenses, rights, and benefits 
that may be derived from the provisions of applicable law in any jurisdiction that, absent such 
waiver, may limit the extent or effect of the release contained in this Agreement. 

79. Notwithstanding any other provision of this Settlement Agreement, this release does not 
(i) release any customers of ESO that used the ePro BioClock in the State of Illinois, including but 
not limited to Elite Medical Transportation, LLC; (ii) waive or release any claim by either Party 
for breach or enforcement of this Settlement Agreement; or (iii) waive or release any right or claim 
that may not be waived or released by applicable law.  

80. Releasing Settlement Class Members acknowledge the facts could be different than they 
now know or suspect to be the case, but they are nonetheless releasing all Released Claims.  

81. The Parties acknowledge that this Settlement, including the releases provided in this 
Section, reflects a compromise of disputed claims. 

82. The Final Approval Order shall dismiss the Action with prejudice and without costs, except 
as explicitly provided for in this Settlement Agreement, and shall incorporate the terms of this 
release. 

83. Plaintiff, individually, and Defendant waive their right to appeal entry of the Final 
Approval Order, except that the Settlement Class Representative and Class Counsels retain the 
right to appeal the award of the Settlement Class Representative’s Incentive Payment or attorney 
fees. However, the Parties agree that a reduction in the amount of the Settlement Class 
Representative’s Incentive Payment or attorney fees by the Court (or any appellate court) will not 
be grounds for termination of the Agreement. 

XIII. DUTIES OF THE PARTIES WITH RESPECT TO OBTAINING PRELIMINARY 
APPROVAL 

84. As soon as is reasonably possible and following the receipt of class information from 
Defendant’s customers, if necessary, and confirmation that individuals identified by the customer 
are included in the Settlement Class pursuant to the process described in Paragraph 59, Class 
Counsel shall file a motion for preliminary approval of the Settlement.  However, prior to doing 
so, Class Counsel shall provide a draft of the motion for preliminary approval and proposed 
preliminary approval order to Defendant’s Counsel for review and comment.  The preliminary 
approval motion shall request the following relief: 

A.  Preliminarily approving the Settlement; 

B.  Conditionally certifying the Settlement Class for settlement purposes only in 
accordance with applicable legal standards and this Agreement; 

C.  Approving the form and content the proposed Notice, and plan for its distribution; 

D. Scheduling a fairness hearing on the question of whether the proposed Settlement should 
be finally approved as fair, reasonable, and adequate; 
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E.  Conditionally appointing Class Counsel as class counsel; 

F.  Conditionally approving Plaintiff as Settlement Class Representative ;  

G. Approving the Settlement Administrator; and 

I.  Setting the Notice Deadline, Objection Deadline, and Opt-Out Period. 

85. For the purposes of the Settlement and the proceedings contemplated herein only, the 
Parties stipulate and agree that the Settlement Class shall be conditionally certified in accordance 
with the definition and on the terms contained herein, that Plaintiff shall be conditionally appointed 
as Settlement Class Representative, and that Plaintiff’s Counsel shall be conditionally appointed 
as Class Counsel.  Should the Court decline to preliminarily approve any aspect of the Settlement 
Agreement, the Parties will attempt to renegotiate those aspects of the Settlement Agreement in 
good faith, with the mutual goal of attempting to reach an agreement as close to this Settlement 
Agreement as possible, and will then submit the renegotiated settlement agreement to the Court 
for preliminary approval.  If and only if the Parties are unable to obtain preliminary approval of a 
settlement agreement after submitting at least two renegotiated settlements to the Court, the 
Settlement Agreement will be null and void, and the Parties will have no further obligations under 
it, and the Parties will revert to their prior positions in the Action as if the Settlement had not 
occurred.  

XIV. DUTIES OF PARTIES FOLLOWING PRELIMINARY COURT APPROVAL 

86. Following Preliminary Approval of the Settlement, and no later than the filing of the 
motion for final approval, Class Counsel will submit a proposed Final Approval Order in 
substantially the form attached hereto as Exhibit 4, except as otherwise required by the Court.  
Class Counsel will provide drafts via e-mail of the foregoing motions to Defendant’s counsel for 
review and comment at least seven (7) days prior to filing with the Court. Class Counsel will file 
a petition for an incentive award and attorney fee petition on the Notice Date.  

87. Final approval of the Settlement by the Court will settle and resolve with finality on behalf 
of the Plaintiff and the Settlement Class Members the Action and the Released Claims against the 
Released Parties. The Settlement Agreement and release of Released Claims will be binding on, 
and have res judicata preclusive effect in, all pending and future lawsuits or other proceedings 
maintained by or on behalf of Plaintiff and all other Settlement Class Members who do not validly 
and timely opt-out of the settlement as set forth herein, and their respective predecessors, 
successors, spouses, heirs, executors, administrators, agents and assigns of each of the foregoing. 

XV.  MUTUAL FULL COOPERATION 

88. The Parties agree to cooperate 
fully with each other to accomplish the terms of this Settlement, including but not limited to 
execution of all necessary documents, and to take such other action as may be needed to implement 
the terms of this Settlement. The Parties shall use their best efforts, including all efforts 
contemplated by this Settlement and any other efforts that may become necessary by order of the 
Court or otherwise, to effectuate the terms of this Settlement. As soon as practicable after execution 
of this Settlement, Class Counsel shall, with the reasonable assistance and cooperation of 



17 

Defendant and its counsel, take all reasonable and necessary steps to secure the Court’s Final 
Approval Order. 

XVI. CONDITIONS FOR TERMINATING THE AGREEMENT 

89. This settlement is conditioned upon preliminary and final approval of the Parties’ written 
Settlement Agreement, and all terms and conditions thereof without material change, material 
amendments, or material modifications by the Court (except to the extent such changes, 
amendments, or modifications are agreed to in writing between the Parties) except as set forth in 
Paragraph 105.  

90. In the event that: (a) this Settlement is not preliminarily approved even after the 
renegotiation process described in Paragraph 85 of this Agreement, (b) the Court materially alters 
any of the terms of this Settlement Agreement to which the Parties have not agreed in writing, (c) 
the Court refuses to grant final approval of this Agreement in any material respect, (d) the Court’s 
order granting preliminary or final approval of the Settlement is reversed or substantially modified, 
(e) the Court refuses to enter a final judgment in the Action in any material respect, or (f) if for 
any reason the Settlement Effective Date does not occur, either Party may elect to terminate and 
cancel this Settlement Agreement within ten (10) days of the occurrence of any of the foregoing 
events (or another date agreed to by the Parties).  In the event either Party terminates and cancels 
the Agreement for one of the reasons listed in this Paragraph, the Settlement Agreement shall be 
deemed null, void, and unenforceable and shall not be used nor shall it be admissible in any 
subsequent proceedings either in this Court or in any other judicial, arbitral, administrative, 
investigative, or other court, tribunal, forum, or other proceeding, and the Parties shall return to 
their respective positions prior to the Court’s consideration of this Settlement. However, the Parties 
may agree to seek approval of an amended version of the Settlement. 

91. In the event that more than 5% of the persons in the Settlement Class validly and timely 
submit Opt-Out Requests, Defendant, in its sole and absolute discretion, may terminate this 
Agreement. 

92. In the event the Settlement Agreement is not approved or does not become final, or is 
terminated consistent with the provisions herein, the Parties, pleadings, and proceedings will return 
to the status quo ante as if no settlement had been negotiated or entered into, and the Parties will 
negotiate in good faith to establish a new schedule for the Action. 

XVII. PROSPECTIVE ACTIONS 

93. Within fourteen (14) days following the execution of this Settlement Agreement by all 
Parties (or other timeframe reasonably necessary or agreed to by the Parties), Defendant will notify 
its customers in Illinois that on a going-forward basis beginning thirty (30) days after ESO provides 
the customer with notice, ESO will no longer host any data generated from the scan of an 
individual’s finger in connection with his/her use of the ePro BioClock on servers leased or owned 
by ESO.  Further, with the exception of individuals who used the BioClock in connection with 
their work at Elite, ESO will permanently delete any data generated from the scan of any 
Settlement Class Member’s finger in connection with the ePro BioClock which is hosted on servers 
leased or owned by ESO within thirty (30) days following the entry of the preliminary approval 
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order or will request that its customers do so directly.  Plaintiff and Class Counsel acknowledge 
and agree that the deletion of data generated from the scan of any Settlement class Member’s finger 
in connection with the ePro BioClock from any server leased or owned by ESO pursuant to the 
provisions of this Settlement Agreement shall not be considered evidence that ESO controls such 
data or used to establish or suggest that ESO or any other entity exercised any control over such 
data.  Further, Plaintiff and Class Counsel acknowledge and agree that the process of modifying 
its processes such that finger scan data is no longer hosted on servers leased or owned by ESO will 
not constitute a disclosure, re-disclosure, dissemination, or collection of biometric identifiers or 
biometric information by ESO or its Illinois customers.  In addition, at the request of Plaintiff and 
Class Counsel, with respect to individuals who used the BioClock in connection with their work 
at Elite, any data generated in connection with the scan of such individual’s finger will not be 
deleted while the Elite Action is pending. Class Counsel shall notify ESO’s Counsel when the Elite 
Action is resolved and ESO will permanently delete any data generated from the scan of that 
individual’s finger from any server leased or owned by ESO within thirty (30) days after such 
notice is provided or will request that Elite do so directly.  Plaintiff and Class Counsel acknowledge 
and agree that any retention of such data during the pendency of the Elite Action does not constitute 
a violation of the BIPA or any other similar statute or law and shall not form the basis of any claim 
by Plaintiff or any Settlement Class Member, but is being retained consistent with 740 ILCS 
14/15(a), which allows for the retention of alleged biometric identifiers or biometric information 
pursuant to a subpoena issued by a court of competent jurisdiction.    

XVIII. SIGNATORIES’ AUTHORITY 

94. The respective signatories to this Agreement each represent that they are fully authorized 
to enter into this Settlement on behalf of the respective Parties for submission to the Court for 
preliminary and final approval. 

XIX. NO PRIOR ASSIGNMENTS 

95. The Parties represent, covenant, and warrant that they have not directly or indirectly, 
assigned, transferred, encumbered, or purported to assign, transfer, or encumber to any person or 
entity any portion of any liability, claim, demand, action, cause of action, or right released and 
discharged in this Settlement. 

XX. NOTICES 

96. Unless otherwise specifically provided herein, all notices, demands, or other 
communications given hereunder shall be in writing and shall be deemed to have been duly given:  
(i) on the date given, if given by hand delivery; (ii) within one (1) business day, if sent by overnight 
delivery services such as Federal Express or similar courier; (iii) on the third business day after 
mailing by United States registered or certified mail, return receipt requested, or (iv) on the day 
received for delivery by e-mail. All notices given under this Agreement shall be addressed as 
follows: 

A. To the Class: 

Keith J. Keogh 
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Greg M. Barbakoff 
Keogh Law, LTD. 
55 W. Monroe St., Ste. 3390          
Chicago, IL 60603 
keith@keoghlaw.com   
gbarbakoff@keoghlaw.com

B. To Defendant 

Jody Kahn Mason 
Andrew D. Welker 
Jackson Lewis P.C. 
150 North Michigan Ave., Suite 2500 
Chicago, IL 60601  
Jody.Mason@jacksonlewis.com 
Andrew.Welker@jacksonlewis.com 

XXI. MISCELLANEOUS PROVISIONS 

97. The Parties agree that the terms and conditions of this Settlement are the result of lengthy, 
intensive arms-length negotiations between the Parties and that this agreement shall not be 
construed in favor of or against any party by reason of the extent to which any party or his or its 
counsel participated in the drafting it. 

98. Paragraph titles or captions contained in this Agreement are a matter of convenience and 
for reference, and in no way define, limit, extend, or describe the scope of this Settlement or any 
provision of this Agreement. Each term of this Agreement is contractual and not merely a recital. 

99. This Agreement may not be changed, altered, or modified, except in a writing signed by 
the Parties. Any such modification is subject to Court approval. 

100. This Agreement, the exhibits hereto, and any other documents delivered pursuant hereto 
contain the entire agreement between the Parties relating to the resolution of the Action, and all 
prior or contemporaneous agreements, understandings, representations, and statements, whether 
oral or written and whether by a Party or such Party’s legal counsel, are merged in this Agreement. 
No rights under this Settlement may be waived except in writing and signed by the Party against 
whom such waiver is to be enforced. 

101. This Settlement shall be binding upon, and inure to the benefit of, the heirs, trustees, 
executors, administrators, successors, and assigns of the Parties, as previously defined. 

102. This Agreement may be executed by facsimile signature and in any number of counterparts, 
and when each party has signed and delivered at least one such counterpart, each counterpart shall 
be deemed an original, and, when taken together with other signed counterparts, shall constitute 
one and the same Agreement, which shall be binding upon and effective as to all Parties. 



20 

103. The Parties agree the Court shall resolve any disagreements over the meaning or 
implementation of this Agreement or the Settlement.  The Court shall retain jurisdiction with 
respect to the interpretation, implementation and enforcement of the terms of this Settlement 
Agreement and all orders and judgments entered in connection therewith, and the Parties and their 
counsel hereto submit to the jurisdiction of the Court for purposes of interpreting, implementing 
and enforcing the Settlement embodied in this Settlement Agreement and all orders and judgments 
entered in connection therewith. 

104. This Agreement shall be governed by Illinois law without regard to its choice of law or 
conflicts of law principles or provisions. An intervening change in law or court decision shall not 
invalidate this Settlement Agreement. 

105. Before declaring any provision of this Settlement Agreement invalid, the Court shall first 
attempt to construe the provisions valid to the fullest extent possible consistent with applicable 
precedents so as to find all provisions of this Settlement Agreement valid and enforceable. In the 
event any one or more of the provisions contained in this Settlement Agreement shall for any 
reason be held invalid, illegal, or unenforceable in any respect, such invalidity, illegality, or 
unenforceability shall not affect any other provision if, and only if, the Parties and their Counsel 
mutually elect by written stipulation to be filed with the Court within twenty (20) days to modify 
the Settlement Agreement and proceed as if such invalid, illegal, or unenforceable provisions had 
never been included in this Settlement Agreement. 

106. Nothing express or implied in this Agreement is intended or shall be construed to confer 
upon or give any person or entity other than the Parties, Released Parties, and Settlement Class 
Members any right or remedy under or by reason of this Agreement.  Each of the Released Parties 
is an intended third-party beneficiary of this Agreement and with respect to the Released Claims 
and shall have the right and power to enforce the release of the Released Claims in his, her, or its 
favor against all Released Parties. 

107. The waiver by one Party of any breach of this Agreement by any other Party shall not be 
deemed as a waiver of any prior or subsequent breach of this Agreement. 

108. The Parties have relied upon the advice and representation of counsel concerning the 
Action and this Settlement.  The Parties have read and understand fully this Settlement Agreement, 
including its Attachments, and have been fully advise as to the legal effect thereof by counsel of 
their own selection and intend to be legally bound by the same. 

109. Plaintiff represents and warrants that he has not assigned any claim or right or interest 
therein as against the Released Parties to any other person or party.   

110. The Parties specifically acknowledge, agree, and admit that this Settlement Agreement and 
its Exhibits, along with all related drafts, motions, pleadings, conversations, negotiations, 
correspondence, orders, or other documents shall be considered a compromise within the meaning 
of Federal Rule of Evidence 408, and any other equivalent or similar rule of evidence, and shall 
not constitute, be construed, offered, or received into evidence as an admission of the validity of 
any claim or defense, or the truth of any fact alleged in the Action or in any other pending or 
subsequently filed action, or of any wrongdoing, fault, violation of law, or liability of any kind on 
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the part of any Party, or be used to establish a waiver of any defense of right, or to establish or 
contest jurisdiction or venue.   

111. The Parties and their counsel agree that they will not issue any press releases, or initiate 
any contact with the media or any verdict/settlement publicist or database about this case and/or 
the facts, amount, or terms of the Settlement.  The foregoing shall not restrict Plaintiff and Class 
Counsel from explaining the terms of the Settlement to Settlement Class Members and answering 
their questions about the Settlement when contacted by Settlement Class Members regarding the 
Settlement.  Nor shall the foregoing restrict Class Counsel from including this Settlement in any 
court filings in the future or on its website listing past settlements. 

112. The Parties intend this Settlement Agreement to be a final and complete resolution of all 
disputes between them with respect to the Released Claims by Plaintiff and the Settlement Class, 
and each or any of them, on the one hand, against the Released Parties, on the other hand. 
Accordingly, the Parties agree not to assert in any forum that the Lawsuit was brought by Plaintiff 
or defended by Defendant, or each or any of them, in bad faith or without a reasonable basis. 

113. The Settlement Agreement and its Exhibits set forth the entire agreement and 
understanding of the Parties with respect to the matters set forth herein, and supersede all prior 
negotiations, agreements, arrangements, and undertakings with respect to the matters set forth 
herein.  No representations, warranties, or inducements have been made to any Party concerning 
this Agreement or its Exhibits other than the representations, warranties, and covenants contained 
and memorialized in such documents.   

114. The Parties may agree, subject to the approval of the Court, where required, to reasonable 
extensions of time to carry out the provisions of this Agreement.   

115. Except as otherwise provided herein, each Party shall bear its own costs, attorneys’ fees 
and any other litigation expenses.   

116. The Parties agree that this Settlement Agreement and its Exhibits, along with all related 
drafts, motions, pleadings, conversations, negotiations, correspondence, orders or other documents 
entered in furtherance of this Settlement Agreement, and any acts in the performance of this 
Settlement Agreement, are not intended to establish grounds for certification of any class involving 
any Settlement Class Member other than for certification of the Settlement Class for settlement 
purposes.   

117. This Agreement shall be deemed fully executed as of the date that the last party signatory 
signs the Agreement. 

XXII. CIRCULAR 230 DISCLAIMER 

118. Each Party to this Settlement Agreement acknowledges and agrees that (1) no provision of 
this Settlement Agreement, and no written communication or disclosure between or among the 
Parties or their attorneys and other advisers regarding this Settlement Agreement, is or was 
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intended to be, nor shall any such communication or disclosure constitute or be construed or be 
relied upon as, tax advice within the meaning of United States Treasury Department Circular 230 
(31 CFR Part 10, as amended); (2) each Party (A) has relied exclusively upon his, her or its own, 
independent legal and tax advisers for advice (including tax advice) in connection with this 
Settlement Agreement, (B) has not entered into this Settlement Agreement based upon the 
recommendation of any Party or any attorney or advisor to any other Party, and (C) is not entitled 
to rely upon any communication or disclosure by any attorney or adviser to any other Party to 
avoid any tax penalty that may be imposed on that Party; and (3) no attorney or adviser to any 
other Party has imposed any limitation that protects the confidentiality of any such attorney’s or 
adviser’s tax strategies (regardless of whether such limitation is legally binding) upon disclosure 
by the acknowledging party of the tax treatment or tax structure of any transaction, including any 
transaction contemplated by this Settlement Agreement. 

REMAINDER OF THIS PAGE LEFT INTENTIONALLY BLANK 
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ACCEPTED AND AGREED: 

Kelsey Hirmer  Date 

APPROVED AS TO FORM:  

Counsel for Plaintiff and the Class  Date 
Keith J. Keogh 
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NOTICE OF CLASS ACTION LAWSUIT AND PROPOSED SETTLEMENT 
THE COURT AUTHORIZED THIS NOTICE. THIS IS NOT A SOLICITATION FROM A LAWYER. 

Hirmer v. ESO Solutions, Inc. d/b/a eCore Solutions, Inc., 
United States District Court, Northern District of Illinois, Eastern Division, Case No. 22-cv-01018 

YOU MAY BE ENTITLED TO RECEIVE MONETARY COMPENSATION. 

What is this? This is notice of a Proposed Settlement in a class action lawsuit.
What is this lawsuit about? The Settlement would resolve a lawsuit brought on behalf of a 

putative class of individuals who allege that  ESO Solutions, Inc. 
(“ESO”) violated the Illinois Biometric Information Privacy Act 
(“BIPA”), 740 ILCS 14/1, et seq., by allegedly failing to: (1) obtain 
individuals’ informed written consent before collecting, capturing, 
or otherwise obtaining their alleged biometric identifiers or 
biometric information in connection with their use of the ePro 
BioClock; and (2) implement and adhere to a written policy for 
permanently destroying alleged biometric identifiers or biometric 
information in its possession. ESO denies these allegations and 
denies any wrongdoing or violation of the law. The Court has not 
ruled on the merits of Plaintiff’s claims or ESO’s defenses.

Why am I getting this 
notice? 

You were identified as someone who may have scanned your finger 
in connection with your use of an ePro BioClock in Illinois and 
whose finger-scan data was hosted on a server owned or leased by 
ESO between January 24, 2017 and [date of preliminary approval 
order].  



What does the Settlement 
provide? 

ESO agreed to pay $4,101,300.00 (the “Settlement Fund”), which 
will pay for the cost of notice and administration of the settlement, 
Settlement Class members’ claims, attorneys’ fees and expenses 
incurred by counsel for Plaintiff and the Settlement Class 
(“Settlement Class Counsel”), and any service award for Plaintiff 
permitted by law. Settlement Class Counsel estimates that 
Settlement Class members will receive a cash award of 
approximately $_____. Plaintiff will petition for a service award 
not to exceed $______ for Plaintiff’s work in representing the Class 
and Settlement Class Counsel’s fees up to thirty-six (36) percent of 
the Settlement Fund after administrative costs have been subtracted, 
not to exceed $___________, plus reasonable expenses.

How can I receive a payment 
from the Settlement? 

There is nothing you need to do to obtain a payment in connection 
with the Settlement. Your portion of the Settlement Fund will be 
sent to your last known address unless you select electronic 
payment on the settlement website.

Do I have to be included in 
the Settlement? 

If you do not want monetary compensation from this Settlement and 
you do not wish to release any potential claims against ESO as set 
forth in the Settlement Agreement, then you must exclude yourself 
from the Settlement by sending a letter to the address below 
requesting exclusion to the Settlement Administrator by 
________________, 2024. The letter must contain the specific 
information set forth on the Settlement Website “Opt-Out Process.”



If I don’t like something 
about the Settlement, how 
do I tell the Court? 

If you do not exclude yourself from the Settlement, you can object 
to any part of the Settlement. You must file your written objection 
with the Court by ________________, 2024, and mail a copy to 
both Class Counsel and defense counsel. Your written objection 
must contain the specific information set forth on the Settlement 
Website. 

What if I do nothing? If you do nothing, your settlement payment will be sent by check to 
your last known address. You will be bound by the Settlement, and 
you will release ESO from liability as set forth in the Settlement 
Agreement.

How do I get more 
information about the 
Settlement? 

This notice contains limited information about the Settlement. For 
more information, to view additional Settlement documents, to 
update your payment preferences, and to review information 
regarding your opt-out and objection rights and the final approval 
hearing, visit www.esoBIPAsettlement.com. You can also obtain 
additional information or a long form notice by calling [insert 800 
number]

ESO SOLUTIONS, INC. BIPA SETTLEMENT 
[INSERT CLAIMS ADMIN] 
[INSERT CLAIMS ADMIN ADDRESS] 

[CLAIM ID IN DIGITS] 
[CLAIM ID IN 2D BARCODE] 
Postal Service: Please Do Not Mark or Cover Barcode 



[FIRST1] [LAST1] 
[BUSINESSNAME] 
[ADDR1] [ADDR2] 
[CITY] [ST] [ZIP] 

4887-7914-0013, v. 1
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Hirmer v. ESO Solutions, Inc. d/b/a eCore Solutions, Inc., 
USDC, Northern District of Illinois, Eastern Division 

Case No. 22-cv-01018 

If you scanned your finger in connection with your use of an ePro BioClock in 
Illinois beween January 24, 2017 and [DATE OF PRELIMINARY APPROVAL], and had 
your finger-scan data hosted on a server owned or leased by ESO Solutions, Inc. (“ESO”), 
you may be entitled to benefits under a class action lawsuit. 

A federal court authorized this Notice. This is not a solicitation from a lawyer. 

 A proposed settlement will provide $4,101,300.00 (the “Settlement Fund”) to fully 
settle and release claims of the following individuals: 

All individuals who scanned their finger in connection with their use of an 
ePro BioClock in Illinois and whose finger-scan data was hosted on a server 
owned or leased by ESO from January 24, 2017 to the date the Court enters 
the Preliminary Approval Order. The Settlement Class does not encompass 
individuals who may have used an ePro BioClock in Illinois, but did not have 
their finger-scan data hosted on a server owned or leased by ESO. 

The following are excluded from the Settlement Class: (1) the district and 
magistrate judges presiding over this case; (2) the judges of the Seventh Circuit; 
(3) the immediate families of the preceding person(s); (4) any Released Party; and 
(5) any Settlement Class Member who timely opts out of this Action. 

 ESO denies Plaintiff’s allegations and denies any wrongdoing whatsoever. The 
Court has not ruled on the merits of Plaintiff’s claims or ESO’s defenses. By 
entering into the settlement, ESO has not conceded the truth or validity of any of the 
claims against it. 

 The Settlement Fund shall be used to pay amounts related to the settlement, 
including awards to Settlement Class, attorneys’ fees and costs to attorneys 
representing Plaintiff and the Settlement Class (“Class Counsel”), any service 
award for Plaintiff and the costs of notice and administration of the settlement.  
Class Counsel estimate that Settlement Class members will receive approximately 
$____ (“Initial Settlement Award Checks”).  However, the payment will ultimately 
depend on the total number of Settlement Class Members, costs of notice and 
administration, as well as the reasonable costs, attorney’s fees, and incentive award 
approved by the Court. Any monies remaining in the Settlement Fund after the 
Initial Settlement Award Checks are distributed and the expiration date has passed 
will be distributed on a pro rata basis to those Settlement Class Members who 
cashed their Initial Settlement Award Checks (the “Subsequent Distribution”), so 
long as the amount to be distributed is at least $5.00 per class member. The 
Subsequent Distribution shall be made within thirty (30) days after the expiration 
date of the Initial Settlement Award Checks.  If there is not enough money to pay at 
least $5.00 to each Settlement Class Member who cashed their initial Settlement Award 
check or accepted their initial Settlement Award deposit, or if any checks or deposits 
from the subsequent distribution remain uncashed after the stale date, those funds shall be 
distributed to the [INSERT MUTUALLY AGREED UPON RECEIPIENT APPROVED 
BY COURT] as the a cy pres beneficiary, subject to court approval.    



 Your rights and options, and the deadlines to exercise them, are explained in this 
Notice. Your legal rights are affected whether you act or do not act. Read this Notice 
carefully. 

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT: 

EXCLUDE YOURSELF 
OR “OPT-OUT” OF THE 
SETTLEMENT 

If you ask to be excluded, you will not receive a payment.  
This is the only option that allows you to pursue your own 
potential claims against ESO or other released parties related 
to a released claim. The deadline for excluding yourself is 
________________, 2024. 

OBJECT TO THE 
SETTLEMENT 

If you wish to object to the settlement, you must write to the 
Court about why you believe the settlement is unfair in any 
respect. The deadline for objecting is ________________, 2024. 

DO NOTHING 
If you do nothing, you will still receive a payment from settlement 
and give up your rights to sue ESO or any other released parties
related to a released claim. 

GO TO THE FINAL 
APPROVAL HEARING 

You may attend the Final Approval Hearing. At the Final 
Approval Hearing you may ask to speak in Court about the 
fairness of the settlement. To speak at the Final Approval 
Hearing, you must file a document which includes your name, 
address, telephone number and your signature with the Court, 
which must also state your intention to appear at the Final 
Approval Hearing. This must be filed no later than
________________, 2024. 

 These rights and options—and the deadlines to exercise them—are explained in this 
Notice. 

 The Court in charge of this case still has to decide whether to approve the settlement.  
Payments (i.e., Settlement Award Checks) will be disbursed if the Court approves the 
settlement and after any appeals are resolved. Please be patient. 



BASIC INFORMATION 

1.  What is the purpose of this Notice?

The purpose of this Notice is to inform you that a proposed Settlement has been reached in the 
putative class action lawsuit entitled Hirmer v. ESO Solutions, Inc. d/b/a eCore Solutions, Inc., 
filed in the United States District Court, Northern District of Illinois, Eastern Division, Case No. 
2022-cv-01018. Because your rights will be affected by this Settlement, it is extremely 
important that you read this Notice carefully. This Notice summarizes the settlement and your 
rights under it. 

2.  What does it mean if I received an email or postcard about this settlement? 

If you received a postcard describing this settlement, it is because ESO’s records indicate that 
you may be a member of the Settlement Class. The members of the Settlement Class include: 

All individuals who scanned their finger in connection with their use of an ePro 
BioClock in Illinois and whose finger-scan data was hosted on a server owned or 
leased by ESO from January 24, 2017 to the date the Court enters the Preliminary 
Approval Order. The Settlement Class does not encompass individuals who may 
have used an ePro BioClock in Illinois, but did not have their finger-scan data 
hosted on a server owned or leased by ESO. 

3.  What is this class action lawsuit about? 

In a class action, one or more people called Class Representatives (here, Plaintiff, Kelsey 
Hirmer) sue on behalf of people who allegedly have similar claims. This group is called a class 
and the persons included are called class members. One court resolves the issues for all of the 
class members, except for those who exclude themselves from the class. 

Here, Plaintiff alleges that ESO violated the Illinois Biometric Information Privacy Act 
(“BIPA”), 740 ILCS 14/1, et seq., by allegedly failing to: (1) obtain individuals’ informed 
written consent before collecting, capturing, or otherwise obtaining their alleged biometric 
identifiers or biometric information in connection with their use of the ePro BioClock; and (2) 
implement and adhere to a written policy for permanently destroying alleged biometric 
identifiers or biometric information in its possession. ESO denies these allegations and any 
wrongdoing or violation of the law. The Court has not made any ruling as to the merits of those 
allegations or ESO’s liability.  The Court has conditionally certified a class action for settlement 
purposes only. The Honorable LaShonda A. Hunt is in charge of this action. 

4.  Why is there a settlement? 

The Court did not decide in favor of Plaintiff or ESO. Instead, the parties agreed to this 
settlement. This way, the parties avoid the risk and cost of a trial, and the Settlement Class 
members will receive compensation in exchange for the release set forth in the Settlement 
Agreement. Plaintiff and Class Counsel think the settlement is best for all persons in the 
Settlement Class. 



WHO IS IN THE SETTLEMENT CLASS? 

5.  How do I know if I am a part of the settlement class?

The Court has certified a class action for settlement purposes only. The Settlement Class is 
defined as: 

All individuals who scanned their finger in connection with their use of an ePro 
BioClock in Illinois and whose finger-scan data was hosted on a server owned or 
leased by ESO from January 24, 2017 to the date the Court enters the Preliminary 
Approval Order. The Settlement Class does not encompass individuals who may 
have used an ePro BioClock in Illinois, but did not have their finger-scan data 
hosted on a server owned or leased by ESO. 

A “Settlement Class Member” is any person in the Settlement Class who is not validly excluded 
from the Settlement Class. If you are still not sure whether you are included, you can visit other 
sections of the Settlement Website, www.esoBIPAsettlement.com, you may write to the 
Settlement Administrator at ESO BIPA Settlement, c/o ________________________, or you 
may call the Toll-Free Settlement Hotline, 1-____________, for more information.  

THE LAWYERS REPRESENTING YOU

6.  Do I have lawyers in this case? 

The Court has appointed the law firms of Keogh Law, Ltd., as Settlement Class Counsel to 
represent you and the other persons in the Settlement Class. You will not be personally charged 
by these lawyers. 

7.  How will Settlement Class Counsel be paid? 

Settlement Class Counsel will ask the Court to approve payment of up to thirty-six percent of the 
Settlement Fund after administrative costs have been substracted, for attorneys’ fees, plus 
reasonable expenses. Settlement Class Counsel also will ask the Court to approve payment of 
$_______ to Plaintiff for her services as Class Representative if permitted by law. The Court 
may award less than these amounts.  

THE SETTLEMENT BENEFITS – WHAT YOU GET 

8.  What does the settlement provide? 

Settlement Fund. ESO will pay $4,101,300.00 into a fund (the “Settlement Fund”), which will 
cover: (1) cash payments to Settlement Class Members; (2) an award of attorneys’ fees and 
expenses to Class Counsel; (3) service award to the Plaintiff, Kelsey Hirmer; and (4) the costs of 
notice and administration of the Settlement. 

Cash Payments. All Settlement Class Members will receive a cash payment, so long as their last 
known address can be determined. Any money remaining in the Settlement Fund after paying all 
Settlement Award Checks to Settlement Class Members, attorneys’ fees and costs to Class 



Counsel, any service award to Plaintiff, and the costs of notice and administration of the 
settlement will be distributed on a pro rata basis to those Settlement Class Members who cashed 
their Initial Settlement Award Check, so long as the amount to be distributed per Claimant is at 
least $5.00. Any subsequent distribution will be made within thirty (30) days after the expiration 
date of the Initial Settlement Award Check has passed.   

9.  How much will my payment be?

Class Counsel estimates your share of the Settlement Fund will be $______.  This is an estimate 
only. The final cash payment amount will depend on the total number of Settlement Class 
Members, costs of notice and administration, as well as the reasonable costs, attorney’s 
fees, and incentive award approved by the Court.

10.  What am I giving up to stay in the Settlement Class? 

Unless you exclude yourself from the settlement, you will be part of the Settlement Class and 
will be bound by the release of claims in the settlement. This means that if the settlement is 
approved, you cannot rely on any Released Claim to sue, or continue to sue, ESO or other 
Released Parties, on your own or as part of any other lawsuit, as explained in the Settlement 
Agreement. It also means that all of the Court’s orders will apply to you and legally bind you. 
Unless you exclude yourself from the Settlement, you will agree to release ESO and all other 
Released Parties, as defined in the Settlement Agreement, from any and all claims that arise from 
any alleged collection of alleged biometric identifiers or biometric information. 

In summary, the Release includes all claims of any kind, whether known or unknown, that were 
asserted in the Action, or that could have been asserted in the Action based on the facts alleged in 
Plaintiff’s Class Action Complaint, including, but not limited to, claims arising under BIPA or 
any other similar state, local, or federal law, regulation, or ordinance, or common law, regarding 
the use, collection, capture, receipt, maintenance, storage, transmission, or disclosure of 
biometric identifiers and/or biometric information.  The complete release language can be found 
in the Settlement Agreement. 

If you have any questions about the Release or what it means, you can speak to Class Counsel, 
listed under Question 6, for free; or, at your own expense, you may talk to your own lawyer. The 
Release does not apply to persons in the Settlement Class who timely exclude themselves. 

HOW TO OBTAIN A PAYMENT 

11.  How can I get a payment? 

There is nothing you need to do to obtain a payment from the Settlement. Your portion of the 
Settlement Fund will be sent to your last known address, along with a 1099 form to the extent 
required. If you would prefer to receive your Settlement Award via electronic deposit, you can 
update your payment preferences at www.esoBIPAsettlement.com. 



WHEN WILL I RECEIVE MY SETTLEMENT PAYMENT? 

12.  When would I receive a settlement payment? 

The Court will hold a hearing on ________________, 2024 to decide whether to approve the 
Settlement.  If the Court approves the Settlement, after that, there may be appeals. It is always 
uncertain whether these appeals can be resolved, and resolving them can take time, perhaps more 
than a year. Everyone who declines to exclude themselves will be informed of the progress of the 
settlement through information posted on the Settlement Website at
www.esoBIPAsettlement.com. Please be patient. 

EXCLUDING YOURSELF FROM THE SETTLEMENT 

13.  How do I get out of the settlement? 

If you do not wish to release any potential claims against ESO or a Released Party, as defined in 
the Settlement Agreement, then you must take steps to get out of the Settlement Class. This is 
called excluding yourself from, or opting-out of, the Settlement Class. 

A Settlement Class Member who wishes to exclude himself or herself from this Settlement, and 
from the Release pursuant to this Settlement, shall submit a written Opt-Out Request to the 
Settlement Administrator at the address designated in the Notice no later than the Opt-
Out/Objection Deadline. Opt-Out Requests must: (i) be timely submitted by the Opt-
Out/Objection Deadline; (ii) be signed by the person in the Settlement Class who is requesting to 
be excluded from the Settlement Class; (iii) include the name and address of the person in the 
Settlement Class requesting exclusion; and (iv) include a statement or words to the effect of the 
following: “I request to be excluded from the ESO BIPA Settlement, and understand that by 
doing so I will not be entitled to receive any of the benefits from the settlement.” No person in 
the Settlement Class, or any person acting on behalf of or in concert or participation with that 
person in the Settlement Class, may exclude any other person in the Settlement Class from the 
Settlement Class. 

To be valid, you must mail your exclusion request postmarked no later than ____________, 
2024 to the Settlement Administrator at ESO BIPA Settlement, c/o 
_______________________. 

14.  If I do not exclude myself, can I sue ESO for the same thing later? 

No. If you do not exclude yourself, you give up any right to sue (or continue to sue) ESO or any 
Released Parties for the claims that this settlement resolves. 

15.  If I exclude myself, can I get a benefit from this settlement? 

No. If you exclude yourself, you will not receive a settlement payment and you cannot object to 
the settlement. 



OBJECTING TO THE SETTLEMENT 

16.  How do I tell the Court that I do not think the settlement is fair? 

If you are in the Settlement Class, you can object to the settlement or any part of the settlement 
that you think the Court should reject, and the Court will consider your views. If you do not 
provide a written objection in the manner described below, you shall be deemed to have waived 
any objection and shall forever be foreclosed from making any objection to the fairness, 
reasonableness, or adequacy of the settlement, or the award of any attorneys’ fees and expenses, 
and/or any proposed service award. 

To object, you must make your objection in writing, stating that you object to the Settlement. To 
be considered by the Court, you must personally sign the objection and provide the following 
information with it: (i) full name, current address, email address, and current telephone number; 
(ii) the case name and number of this Action; (iii) documentation sufficient to establish 
membership in the Settlement Class; (iv) a statement of reasons for the objection, including the 
factual and legal grounds for your position; (v) the identification of any other objections you 
have filed, or have had filed on your behalf, in any other class action cases in the last five years, 
and (vii) your signature.   

To be considered, you must file your objections with the Court and mail your 
objections to the addresses below no later than _______________, 2024. 

For Plaintiff: 

Keith J. Keogh 
Gregg M. Barbakoff 
KEOGH LAW, LTD. 
55 Monroe St., 3390 
Chicago, IL 60603 

For Defendant: 

Jody Kahn Mason  
Andrew D. Welker 
Jackson Lewis P.C. 
150 North Michigan Ave., Suite 2500 
Chicago, IL 60601 

17.  What is the difference between objecting and excluding yourself? 

Objecting is telling the Court that you do not like something about the settlement. You can object 
only if you stay in the Settlement Class. Excluding yourself means that you do not want to be 
part of the Settlement Class. If you exclude yourself, you have no basis to object because the case 
no longer affects you.  If you exclude yourself and object, your submission will be considered an 
Exclusion. 

18.  What happens if I do nothing at all? 

If you do nothing, you will still receive a payment from settlement and give up your rights to sue 
ESO or any other released parties related to a released claim. For information relating to what 
rights you are giving up, see Question 10. 



THE FINAL APPROVAL HEARING 

19.  When and where will the Court decide whether to approve the settlement? 

The Court will hold a Final Approval Hearing at ____:00 a.m. on __________________, 2024  
in Room 1219, 12th Floor, at United States Courthouse, 291 South Dearborn Street, Chicago, IL 
60604. At this hearing, the Court will consider whether the settlement is fair, reasonable and 
adequate. If there are valid objections that comply with the requirements in Question 16 above, 
the Court also will consider them and will listen to people who have asked to speak at the 
hearing. The Court may also decide how much to pay to Class Counsel and Plaintiff. 

The Final Approval Hearing may be moved to a different date or time without additional notice, 
so it is a good idea to check the Settlement Website for updates. 

20.  Do I have to come to the hearing? 

No. Class Counsel will appear on behalf of the Settlement Class. But, you are welcome to come, 
or have your own lawyer appear, at your own expense. 

21.  May I speak at the hearing? 

You may ask the Court for permission to speak at the Final Approval Hearing, but only in 
connection with an objection that you have timely submitted to the Court according to the 
procedure set forth in Question 16 above. To speak at the Final Approval Hearing, you must also 
file a document with the Court stating your intention to appear. For this document to be 
considered, it must include your name, address, telephone number and your signature. The 
document must be filed with the Court no later than __________________, 2024. You cannot 
speak at the hearing if you exclude yourself from the settlement. 

GETTING MORE INFORMATION

22.  How do I get more information? 

This notice is only a summary of the proposed settlement. You can get a copy of the settlement 
agreement by visiting the Settlement Website, www.esoBIPAsettlement.com, or you can write to 
the address below or call the Toll-Free Settlement Hotline, ______________.  You can also call 
Class Counsel with any questions at 866.726.1092. 

DO NOT CALL OR WRITE TO THE COURT, THE CLERK OF THE COURT, ESO, 
OR ESO’S COUNSEL ABOUT THE SETTLEMENT. ALSO, TELEPHONE 
REPRESENTATIVES WHO ANSWER CALLS MADE TO THE TOLL-FREE NUMBER 
ARE NOT AUTHORIZED TO CHANGE THE TERMS OF THE SETTLEMENT OR 
THIS NOTICE. 

4876-8580-2925, v. 1
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

KELSEY HIRMER, individually and on behalf 
of all others similarly situated, 

Plaintiff, 

v. 

ESO SOLUTIONS, INC. d/b/a ECORE 
SOLUTIONS, INC.,  

Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. 22-cv-01018 

Hon. LaShonda A. Hunt. 
Presiding Judge 

[PROPOSED] ORDER CERTIFYING SETTLEMENT CLASS, PRELIMINARILY 
APPROVING CLASS ACTION SETTLEMENT, AND APPROVING NOTICE PLAN  

This matter came before the Court on Plaintiff’s Motion for Preliminary Approval of the 

proposed class action settlement (the “Settlement”). This case was brought by plaintiff Kelsey 

Hirmer (“Hirmer” or “Plaintiff”), individually and on behalf of all others similarly situated, 

against defendant Defendant ESO Solutions, Inc. (“ESO”). Based on this Court’s review of the 

Settlement Agreement (“Agreement”), Plaintiff’s Motion for Preliminary Approval of 

Settlement, and the arguments of counsel, THE COURT HEREBY FINDS AND ORDERS AS 

FOLLOWS: 

1. Settlement Terms. Unless otherwise defined herein, all terms in this Order shall 

have the meanings ascribed to them in the Agreement.   

2. Jurisdiction. The Court has subject matter jurisdiction over this case pursuant to 

the Class Action Fairness Act, 28 U.S.C. § 1332(d)(2), along with the Parties and all persons in 

the Settlement Class. 

3. Preliminary Approval of Proposed Agreement. The Court has conducted a 

preliminary evaluation of the Settlement as set forth in the Agreement. Based on this preliminary 

evaluation, the Court finds that: (a) the Agreement is fair, reasonable and adequate, and within 
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the range of possible approval; (b) the Agreement has been negotiated in good faith at arm’s 

length between experienced attorneys familiar with the legal and factual issues of this case, and 

supervised by a well-qualified JAMS mediator, the Honorable James F. Holderman (Ret.); and 

(c) the proposed forms and method of distributing notice of the Settlement to the Settlement 

Class are appropriate and warranted. Therefore, the Court grants preliminary approval of the 

Settlement. 

4. Class Certification for Settlement Purposes Only. The Court, pursuant to Rule 

23 of the Federal Rules of Civil Procedure, and for purposes of this Settlement only, certifies the 

following Settlement Class: 

All individuals who scanned their finger in connection with their use of an ePro 
BioClock in Illinois and whose finger-scan data was hosted on a server owned or 
leased by ESO from January 24, 2017 to the date the Court enters the Preliminary 
Approval Order. The Settlement Class does not encompass individuals who may 
have used an ePro BioClock in Illinois, but did not have their finger-scan data 
hosted on a server owned or leased by ESO. 

Excluded from the Settlement Class are: (1) the district and magistrate judges 
presiding over this case; (2) the judges of the Seventh Circuit; (3) the immediate 
families of the preceding person(s); (4) any Released Party; and (5) any 
Settlement Class Member who timely opts out of this Action. 

5. In connection with granting class certification, the Court makes the following 

preliminary findings: 

(a) The Settlement Class includes ________ members, and thus, the class is 

so numerous joinder of all members is impracticable; 

(b) There appear to be questions of law or fact common to the Settlement 

Class for purposes of determining whether the Settlement should be approved, including, 

but not limited to, whether ESO captured, collected, and/or obtained the Settlement Class 

Members’ alleged biometric identifiers or biometric information in connection with their 
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use of the finger-scanning feature of the ePro BioClock, and these questions appear to 

predominate over any alleged individual questions; 

(c) Plaintiff’s claims appear to be typical of the claims of the Settlement Class 

because she alleges ESO collected, captured, and/or obtained her alleged biometric 

identifiers or biometric information without first obtaining informed written consent, and 

failed to implement and adhere to a publicly-available policy governing the retention and 

destruction of alleged biometric identifiers or biometric information; 

(d) Plaintiff and her counsel are adequate to represent the class. Plaintiff 

appears to have the same interests as the Settlement Class, she does not have any 

apparent conflict of interest with the Settlement Class, and her attorneys have extensive 

experience litigating class action cases, including class actions under BIPA; and 

(e) Certification of the Settlement Class is the superior method for fairly and 

efficiently resolving the claims of the Settlement Class. 

(f) Defendant retains all rights to object to the propriety of class certification 

in this Action in all other contexts and for all other purposes should the Settlement not be finally 

approved.  If the Settlement is not finally approved and this Action resumes, this Court’s 

preliminary findings regarding the propriety of class certification shall be of no further force or 

effect. 

6. Settlement Class Representative. For settlement purposes only, the Court 

appoints Plaintiff Hirmer as representative of the Settlement Class pursuant to Rule 23 of the 

Federal Rules of Civil Procedure.  



- 4 - 

7. Settlement Class Counsel.  For settlement purposes only, the Court appoints 

Keith J. Keogh and Gregg M. Barbakoff as Class Counsel pursuant to Rule 23 of the Federal 

Rules of Civil Procedure. 

8. Settlement Administrator. KCC Class Action Services LLC (“KCC”) is hereby 

appointed as the Settlement Administrator. The Settlement Administrator shall be responsible 

for providing notice of the Settlement (“Notice”) to the Settlement Class as provided in the 

Agreement and this Order, as well as services related to administration of the Settlement. 

9. Class Notice. The Class Administrator shall provide Notice via First Class Mail 

in accordance with the Agreement (the “Notice Plan”).  The Notice Plan, in form, method and 

content, complies with the requirements of Rule 23 of the Federal Rules of Civil Procedure and 

constitutes the best notice practicable under the circumstances.   

10. Opt-Outs and Objections.  Persons in the Settlement Class who wish to object to 

the Settlement or request exclusion from the Settlement Class, must do so in accordance with 

the Notice. A class member who opts out may not also submit an objection, unless the class 

member confirms their intent to withdraw their opt-out in writing by no later than the opt-out 

deadline. 

11. Settlement Administrator to Maintain Records. The Settlement Administrator 

shall maintain copies of all objections, and opt-outs received. The Settlement Administrator 

shall provide copies of all objections and opt-outs to the parties. 

12. Objections to the Settlement.  Any Settlement Class Member who wishes to be 

heard orally at the Final Approval Hearing, or who wishes for any objection to be considered, 

must file a written notice of objection in accordance with the Notice, Agreement, and this 

Order. To be considered, the objection: (A) must be personally signed by the objecting class 
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member, (B) it must include (i) the class member’s full name, current address, email address, 

and current telephone number; (ii) the case name and number of this Action; (iii) 

documentation sufficient to establish membership in the Settlement Class; (iv) a statement of 

reasons for the objection, including the factual and legal grounds for the objector’s position; (v) 

copies of any other documents the objecting Settlement Class Member wishes to submit in 

support of his/her/its position, and (vi) the identification of any other objections s/he has filed, 

or has had filed on his/her behalf, in any other class action case sin the last five years, and (C) 

it must be filed with the Court and sent to Plaintiff’s and Defendant’s counsel as stated in the 

Notice, by no later than the Opt-Out and Objection deadline stated below. Objections that are 

untimely or do not include the required information above shall be deemed waived. 

13. Appearing at Final Approval Hearing. An objecting Settlement Class Member 

does not need to appear in at the Final Approval Hearing, but may do so by filing a notice of 

intention to appear in accordance with the Notice, Agreement, and this Order no later than the 

Opt-Out and Objection deadline below.  

14. Reasonable Procedures to Effectuate the Settlement. Unless otherwise ordered 

by the Court, the parties are authorized to use all reasonable procedures in connection with 

approval and administration of the Settlement that are not materially inconsistent with this 

Order or the Agreement, including making minor changes to the form or content of the Notice 

or exhibits to the Agreement they agree are reasonable and necessary. 

15. Final Approval Hearing.  At the date and time provided below, or at such other 

date and time later the Court sets, this Court will hold a Final Approval Hearing on the 

fairness, adequacy and reasonableness of the Agreement and to determine whether (a) final 

approval of the Settlement embodied by the Agreement should be granted, and (b) Class 
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Counsel’s application for an award of attorneys’ fees and expenses, and any service award to 

Plaintiff, should be granted, and in what amounts. The hearing shall be held in Courtroom 1219 

at  the United States Courthouse, 291 South Dearborn Street, Chicago, IL 60604, or such other 

location as the Court may order. The Court may also order the hearing to take place remotely 

via Zoom or such other remote communication system as the Court may direct.  

16. Release of Claims. Final approval of the Agreement will settle and resolve with 

finality on behalf of the Plaintiff and the Settlement Class, the Action and the Released Claims 

against the Released Parties by the Releasing Settlement Class Members in the Action. As of the 

Effective Date, the Agreement and the above-described release of the Released Claims, which 

are set forth in greater detail in the Agreement, will be binding on, and have res judicata 

preclusive effect in, all pending and future lawsuits or other proceedings maintained by or on 

behalf of Plaintiff and all other Settlement Class Members who do not validly and timely exclude 

themselves from the Settlement, and their respective predecessors, successors, spouses, heirs, 

executors, administrators, agents and assigns of each of the foregoing, as set forth in the 

Agreement, and the Released Parties may file the Agreement and/or the Final Approval Order in 

any action or proceeding that may be brought against them in order to support a defense or 

counterclaim based on principles of res judicata, collateral estoppel, release, good faith 

settlement, judgment bar or reduction, or any other theory of claim preclusion or issue preclusion 

or similar defense or counterclaim.  The Court specifically approves the release of claims set 

forth in the Agreement, including Section XII of the Agreement.  

17. All Settlement Class Members will be bound by all determinations and judgments 

concerning the Settlement.  
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18. Pending the final determination of whether the Settlement and Agreement should 

be approved, all pre-trial proceedings and briefing schedules in the Action will remain stayed. 

19. No Admission of Liability.  The Agreement and any and all negotiations, 

documents, and discussions associated with it, will not be deemed or construed to be an 

admission or evidence of any violation of any statute, law, rule, regulation or principle of 

common law or equity, or of any liability or wrongoing by Defendant or any Released Party, or 

the truth of any of the claims asserted.  Evidence relating to the Agreement will not be 

discoverable or used, directly or indirectly, in any way, whether in the Action or in any other 

action or proceeding, except for purposes of demonstrating, describing, implementing, or 

enforcing the terms and conditions of the Agreement, this Order, and the Final Approval Order. 

20. Reasonable Procedures to Effectuate the Settlement.  Counsel are hereby 

authorized to use all reasonable procedures in connection with approval and administration of the 

Settlement that are not materially inconsistent with this Order or the Agreement, including 

making, without further approval of the Court, minor changes to the form or content of the 

Notice and other exhibits that they jointly agree are reasonable and necessary.  The Court 

reserves the right to approve the Agremeent with such modifications, if any, as may be agreed to 

by the Parties without further notice to persons in the Settlement Class. 

21. Plaintiff shall file her motion in support of Class Counsel’s application for 

attorneys’ fees and expenses, and any service award, no later than the Notice Deadline below.  

22. Plaintiff shall file her: (a) motion in support of final approval of the Settlement; 

(b) response to any objections to the Settlement, no later than the date stated for the same in the 

Schedule of Events below. 
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23. Schedule of Events. Based on the foregoing, the Court hereby orders the 

resolution of this matter shall proceed on the following schedule: 

IT IS SO ORDERED. 

Dated:________________________ __________________________________________ 
Hon. LaShonda A. Hunt. 
United States District Judge

4854-3201-9885, v. 1

______________, 2024 

[21 days after the date of 

this Order]

Deadline for the Settlement Administrator to send notice to the 

Settlement Class in accordance with the Agreement and this 

Order (Notice Deadline) 

______________, 2024

[Same as Notice Deadline] 

Deadline for Plaintiff to file her Motion for Attorneys’ Fees and 

Expenses, and any Incentive Award 

______________, 2024

[60 days after Notice 

Deadline] 

Deadline for any member of the Settlement Class to request 

exclusion from the Settlement or object to the Settlement in 

accordance with the Notice and this Order (Opt-Out and 

Objection Deadline) 

______________, 2024 

[21 days after the Opt-Out, 

Objection, and Claim 

Deadline] 

Deadline for Plaintiff to file:  

(1) Motion and memorandum in support of final approval, 
including proof of class notice; and 

(2) Response to any objections. 

_______, 2024 at ____ _.m.

[Court’s Convenience] 

Final Approval Hearing 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

KELSEY HIRMER, individually and on behalf 
of all others similarly situated, 

Plaintiff, 

v. 

ESO SOLUTIONS, INC. d/b/a ECORE 
SOLUTIONS, INC.,  

Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. 22-cv-01018 

Hon. LaShonda A. Hunt. 
Presiding Judge 

[PROPOSED] ORDER GRANTING 
FINAL APPROVAL OF CLASS ACTION SETTLEMENT 

The Court having held a final approval hearing on ____________, 2024, notice of the 

hearing and the Settlement having been duly given in accordance with this Court’s order (1) 

preliminarily approving Settlement, (2) certifying the Settlement Class for purposes of settlement, 

(3) approving notice plan, and (4) setting the final approval hearing, and having considered all 

matters submitted at the final approval hearing and otherwise, and finding due and adequate notice 

having been given to the Settlement Class and no just reason for delay in entry of this final order, 

It is hereby ORDERED, ADJUDGED AND DECREED as follows: 

1. The Settlement Agreement dated _____ ___, 2023, including its Exhibits (the 

“Agreement”), and the definition of words and terms contained therein, are incorporated by 

reference and are used hereafter. The terms and definitions of this Court’s Preliminary Approval 

Order (ECF No.___) are also incorporated by reference into this Final Approval Order. 

2. This Court has subject matter jurisdiction pursuant to the Class Action Fairness 

Act, 28 U.S.C. § 1332(d)(2), and personal jurisdiction over Defendant, ESO Solutions, Inc. 

(“ESO”), and the Settlement Class Members, certified in the Court’s preliminary approval order, 

who did not properly or timely request exclusion. 
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3. The Court hereby finds the Agreement is the product of arm’s length settlement 

negotiations between Plaintiff and ESO, supervised by a well-qualified JAMS mediator, the 

Honorable James F. Holderman (Ret.). 

4. The Court hereby finds Notice of the Settlement was disseminated to persons in the 

Settlement Class in accordance with the Court’s preliminary approval order, was the best notice 

practicable under the circumstances, and that the Notice satisfied Federal Rule 23 and due process. 

5. [There were no objections to the Agreement] [or] [For the reasons stated on the 

record, as well as the reasons set forth in Plaintiff’s and ESO’s submissions, the Court overrules 

all objections to the Agreement.] 

6. The Court hereby finally approves the Agreement, finding it fair, reasonable and 

adequate as to all members of the Settlement Class in accordance with Federal Rule 23. 

7. The Court hereby finally certifies the Settlement Class for settlement purposes. The 

Court finds for settlement purposes that the Settlement Class satisfies all the requirements of 

Federal Rule 23.  The Settlement Class is defined as follows: 

All individuals who scanned their finger in connection with their use of an ePro 
BioClock in Illinois and whose finger-scan data was hosted on a server owned or 
leased by ESO from January 24, 2017 to the date the Court enters the Preliminary 
Approval Order. The Settlement Class does not encompass individuals who may 
have used an ePro BioClock in Illinois, but did not have their finger-scan data 
hosted on a server owned or leased by ESO.  

Excluded from the Settlement Class are: (1) the district and magistrate judges 
presiding over this case; (2) the judges of the Seventh Circuit; (3) the immediate 
families of the preceding person(s); (4) any Released Party; and (5) any Settlement 
Class Member who timely opted out of this Action. 

8. The Court hereby approves the plan of distribution for the Settlement Fund as set 

forth in the Agreement. The Claims Administrator is hereby ordered to comply with the terms of 

the Agreement with respect to satisfaction of claims, and any remaining funds.   
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9. As of the Effective Date, the Plaintiff and every Settlement Class Member hereby 

releases all Released Parties from the Released Claims, as stated in the Agreement. 

10. This Final Approval Order will settle and resolve with finality on behalf of the 

Plaintiffs and the Settlement Class, the Action and the Released Claims against the Released 

Parties by the Plaintiff and the other Settlement Class Members in the Action as set forth in the 

Agreement, including Section XII of the Agreement. As of the Effective Date, the Agreement and 

the above-described release of the Released Claims will be binding on, and have res judicata 

preclusive effect in, all pending and future lawsuits or other proceedings maintained by or on 

behalf of Plaintiffs and all other Settlement Class Members who do not validly and timely exclude 

themselves from the Settlement, and their respective predecessors, successors, affiliates, spouses, 

heirs, executors, administrators, agents and assigns of each of the foregoing, as set forth in the 

Agreement, and the Released Parties may file the Agreement and/or the Final Approval Order in 

any action or proceeding that may be brought against them in order to support a defense or 

counterclaim based on principles of res judicata, collateral estoppel, release, good faith settlement, 

judgment bar or reduction, or any other theory of claim preclusion or issue preclusion or similar 

defense or counterclaim. 

11. The Settlement Agreement is hereby finally approved in all respects.  The Parties 

and their counsel are directed to implement and consummate the Settlement Agreement according 

to its terms and conditions.  The Parties and Settlement Class Members are bound by the terms 

and conditions of the Settlement Agreement. 

12. Upon the Effective Date of the Settlement Agreement, Plaintiff and each Settlement 

Class Member and their respective present or past heirs, assigns, executors, administrators, and 

agents, shall be deemed to have released, and by operation of this Final Approval Order shall have, 
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fully, finally and forever released and discharged each and evert Released Party from any and all 

claims, rights, demands, liabilities,lawsuits and/or causes of action of every nature and description, 

whether known or unknown, filed or unfiled, asserted or as of yet unasserted, existing or 

contingent, whether legal, statutory, equitable, or of any other type of form, whether under federal, 

state, or llcal law, and whether brought in an individual, representative, or any other capacity, of 

every nature and description whatsoever, including, but not limited to, claims that were or could 

have been brought in the Lawsuit or any other actions filed (or to be filed) by Plaintiff and any 

Settlement Class Members against the Released Parties relating in any way to or connected with 

the alleged capture, collection, storage, possession, transmission, conversion, purchase, obtaining, 

sale, lease, profit from, disclosure, re-disclosure, dissemination, transmittal, converstion and/or 

other use of alleged biometric identifiers and/or biometric information through the latter of: (1) the 

date of this Order, or (2) with respect to any Settlement Class Members for whom data stored on 

servers owned or leased by ESO is retained at the express request of Class Counsel during the 

pendency of the Elite Action, the date that such data is permanently deleted and detsoyed pursuant 

to the process outlined in the Agreement, including, but not limited to, claims under the Illinois 

Biometric Privacy Act, 740 ILCS 14/1, et seq. 

13. Settlement Class Counsel has moved, pursuant to FED. R. CIV. P. 23(h) and 52(a), 

for an award of attorneys’ fees and reimbursement of expenses. Pursuant to Federal Rules 23(h)(3) 

and 52(a) this Court makes the following findings of fact and conclusions of law: 

(a) The Settlement confers substantial benefits on the members of the 

Settlement Class; 

(b) The value conferred on the Settlement Class is immediate and 

readily quantifiable, in that members of the Settlement Class will receive cash 
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payments that represent a significant portion of the damages available to them were 

they to prevail in an individual action under the Biometric Information Privacy Act, 

740 ILCS 14/1, et seq. (“BIPA”); 

(c) Settlement Class Counsel vigorously and effectively pursued the 

Settlement Class Members’ claims before this Court in this complex case; 

(d) The Settlement was obtained as a direct result of Settlement Class 

Counsel’s advocacy; 

(e) The Settlement was reached following extensive negotiations 

between Settlement Class Counsel and Counsel for ESO, supervised by a well-

qualified JAMS mediator, and was negotiated in good-faith and without collusion; 

(f) Members of the Settlement Class were advised in the Notice 

approved by the Court that Settlement Class Counsel intended to apply for an award 

of attorneys’ fees equal to thirty-six percent of the Settlement Funds less notice and 

administration costs, in the amount of $_________________, plus expenses, to be 

paid from the Settlement Fund; 

(g) A copy of Plaintiff’s motion for an award of attorneys’ fees and 

expenses and any incentive award was made available for inspection in the Court’s 

file and on the settlement website during the period class members had to submit 

any objections; 

(h) _____ member(s) of the Settlement Class submitted written 

objection(s) to the award of attorneys’ fees and expenses; and 

(i) Counsel who recover a common fund for the benefit for persons 

other than themselves for their client are entitled to a reasonable attorneys’ fee from 
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the fund as a whole. See, e.g., Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980); 

Sutton v. Bernard, 504 F.3d 688, 691 (7th Cir. 2007) (“the attorneys for the class 

petition the court for compensation from the settlement or common fund created 

for the class’s benefit”).; and accordingly, Settlement Class Counsel are hereby 

awarded $ ________________ for attorney fees and $___________ for reimbursed 

expenses from the balance of the Settlement Fund, which the Court finds to be fair 

and reasonable, and which amount shall be paid to Settlement Class Counsel from 

the Settlement Fund in accordance with the terms of the Agreement.   

(j) Other than expressly provided above and in the Settlement 

Agreement, the Parties shall bear their own costs and attorneys’ fees in connection 

with this matter. 

14. The Class Representative, Kelsey Hirmer, is hereby compensated in the amount of 

$_______________________ for her efforts in this case. See, e.g., See Cook v. Niedert, 142 F.3d 

1004, 1016 (7th Cir. 1998) (recognizing that “because a named plaintiff is an essential ingredient 

of any class action, an incentive award is appropriate if it is necessary to induce an individual to 

participate in the suit”); In re Synthroid Mkt. Litig. (“Synthroid I”), 264 F.3d 722 (7th Cir. 2001) 

(“Incentive awards are justified when necessary to induce individuals to become named 

representatives.”); see also Leung v. XPO Logistics, Inc., 326 F.R.D. 185, 205 (N.D. Ill. 2018) 

(awarding $10,000 incentive award to named plaintiff); Briggs v. PNC Financial Services Group, 

No. 1:15-cv-10447, 2016 U.S. Dist. LEXIS 165560, at *5 (N.D. Ill. Nov. 29, 2016) ($12,500 

incentive award for each named plaintiff); Castillo v. Noodles & Co., No. 16-cv-03036, 2016 U.S. 

Dist. LEXIS 178977, at *8 (N.D. Ill. Dec. 23, 2016) (authorizing $10,000 incentive award for each 

named plaintiff). 
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15. If, after the expiration date of the second distribution (if any) as provided for in the 

Settlement Agreement, there remains money in the Settlement Fund, all money remaining will be 

distributed to [INSERT MUTUALLY AGREED UPON RECEIPIENT APPROVED BY 

COURT] as the cy pres beneficiary. See Ira Holtzman, C.P.A., & Assocs. V. Turza, 728 F.3d 682, 

689 (7th Cir. 2013) 

16. Subject to the terms and conditions of the Settlement Agreement,this Court hereby 

enters this Final Approval Order and dismisses this case on the merits and with prejudice, and 

permanently enjoins all Settlement Class Members from prosecuting any Released Claims against 

the Released Parties.  Notwithstanding the foregoing, without affecting the finality of this Final 

Approval Order for purposes of appeal, the Court retains jurisdiction solely to supervise the 

administration of the Settlement, enforce the Agreement, and resolve any disputes relating to the 

same. 

IT IS SO ORDERED, 
ADJUDGED AND DECREED.

Dated:
Honorable Lashonda A. Hunt

4891-6789-9309, v. 1
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